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The paper addresses the problem of development of competitive electricity mar-

kets in relationships that were formed by the enactment of the law "On electric

power industry", according to which it is prohibited to combine the activities

of the transfer and sale and purchase of electricity. The author considers types

of violations of antitrust laws in the retail and wholesale electricity market, and

draws conclusions on the further development of competition in the electricity

market.
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Introduction

Since the state energy company
(hereinafter RAO UES) has been estab-
lished in 1992, there were active discus-
sions about how to develop the Russian
electric power industry. Various schemes
of corporatization, privatization, con-

solidation with high-yielding types of

industries (e.g., aluminum production),
expansion of the production chain by in-
cluding the production of equipment for
the power industry were proposed as the
main reform ideas. Most of these proj-
ects were rejected due to infringement of
the interests of RAO UES private share-
holders, or contradictions to the public

interest.
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Nowadays, the development of
the industry is mostly associated with
the improvement of competition in the
markets. So, the Federal Law "On Elec-
tric Power Industry"! stipulates the mea-
sures of state regulation shall be applied
if there is:

— shortage of electricity within
the boundaries of any territory;

— technologically isolated region-
al electric power systems.

In case the energy systems fail to
meet these conditions, measures for the
development of competitive relations are
applied.

Electricity markets are constantly
monitored by the antitrust authorities as
the demand for electricity is inelastic, that
may be the cause of establishing and main-
taining economically unjustified high tar-
iffs for electricity or arranging conditions

to limit an admission to networks.

Electricity market in a

competitive environment

Electricity market features a con-

stant production and consumption pro-

1 "Federal law on 26.03.2003 Ne 35-
FZ "On electrical energy industry"
["Federal'nyi zakon ot 26.03.2003 No.
35-FZ "Ob elektroenergetike"], avail-
able at: http://www.consultant.ru/online/
base/?req=doc;base=LAW;n=83142

cess that can cause vertical restraints
limiting access to the grid for customers
beyond the agreements with suppliers.
This problem is particularly relevant in
the case where the power of the whole-
sale electricity supplier is not enough to
cover current needs. In this case there is
a situation when the electricity seller has
a possibility of price discrimination on
the residual demand.

The structure of modern Russian
energy market is in the process of trans-
formation for the time being. Thus, ac-
cording to the Law on features of electric
energy functioning from April 1, 2006
legal entities and individual entrepre-
neurs are prohibited to overlap activities
of electric power transmission and dis-
patching management in electric indus-
try with the activities of production as
well as sale and purchase of electricity.

This Law having entered into
force the following markets were estab-
lished on the basis of the electricity gen-
eration industry:

1) market of electricity transmis-
sion services;

2) wholesale electricity market;

3) retail electricity market.

From the perspective of competi-
tive relations development the activities
of wholesale and retail electricity market

are the most promising.
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Companies engaged in the sale
of electricity, can be divided into several
groups:

1. Joint-stock companies — pow-
er supply companies, that stood out
due to the separation of transfer activi-
ties and trade of electricity (for example,
JSC "Yantarenergosbyt" operates in the
Kaliningrad region). In accordance with
federal law "On Electricity" power sup-
ply companies are organizations whose
principal activity is selling produced or
acquired electricity to other entities. A
guaranteed supplier of electric energy
1s a commercial organization obliged to
conclude an agreement on electricity sale
with any referring customer of electric-
ity. As of 2007-2008, all members of the
group occupied a dominant position in re-
gional markets within the network length
and location of the consumers on the
market covering one or several regions.

2. Independent power supply
companies, supply electricity to large
industrial enterprises. For example,
"Rusenergosbit" LLC supplies electric-
ity to 33 objects of the JSC "Russian
Railways" on the territory of the Rus-
sian Federation; LLC "Transneftservice
C" provides electricity to infrastructure
units managing the main oil pipelines.

3. Companies that can buy elec-

tricity at guaranteed supplier acting in

the territory or at other power supply
companies.

According to the research of
Russian FAS (Federal Antimonopoly
Service)’ most regional power supply
companies are actually monopolists in
their markets within the boundaries of
the grid's balanced length and are the
sole electricity supplier in the wholesale
electricity market.

The current situation restricts the
development of competition, since most
electricity consumers can not choose a
power supply company being an alter-
native to one with an agreement on the
electricity transmission signed by the
grid organization, which is connected to
the user's network.

This leads to establishment of "lo-
cal" markets for electricity trade. Their
geographic boundaries are determined
by the length of grid belonging to a grid
organization that has signed an agree-
ment on the transmission of electricity
with the appropriate power supply com-
pany.

Development of competition in
the wholesale and retail markets through

new entrants is complicated by admin-

2 "Results of the analysis of retail electricity
markets" ["Rezul'taty analiza roznichnykh
rynkov elektricheskoi energii"], available
at: http://fas.gov.ru/analisys/tek/a_21969.
shtml
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istrative barriers to entry. Thus, accord-
ing to the request of Russian Federation
Government Resolution of 29.12.2007
No. 996°, according to which the first
regular competition for the right to oper-
ate as a guaranteed supplier in each area
of guaranteed supplier activities speci-
fied in the prescribed manner, will be
held no earlier than 2010.

Development of the retail elec-
tricity market has more competitive op-
portunities for relationships development
than the wholesale market, as barriers to
this market entry are smaller. So, nowa-
days independent power companies ap-
pear in some regions. They sell electric-
ity bought on the wholesale market in
the retail market, along with guaranteed
suppliers.

Economic restrains of competi-
tion development are caused by the fol-

lowing costs the consumer incurs through

3 "Russian Federation Government Resolu-
tion on December 29, 2007 No. 996 "On
amendments to certain regulations of the
Government of the Russian Federation
concerning the organization of guarantee-
ing suppliers of electric energy" ["Post-
anovlenie Pravitel'stva RF ot 29 dekabrya
2007 g. No. 996 "O vnesenii izmenenii
v otdel'nye postanovleniya Pravitel'stva
Rossiiskoi Federatsii po voprosam orga-
nizatsii deyatel'nosti garantiruyushchikh
postavshchikov elektricheskoi energii"],
available at: http://www.garant.ru/hotlaw/
federal/169344/

transition from one guaranteed supplier
to another:

— recovery of losses suffered by
the guaranteed supplier . In this relation
it is economically inexpedient to renego-
tiate the supply of electricity in the retail
markets during the calendar year with
another supplier;

—establishment of a new automat-
ed system for commercial accounting of
electricity needed to enter the wholesale
electricity market.

Retail electricity market defects
having an indirect impact on the compet-
itive environment of the market include:

— late payment by some electric-
ity consumers in general, and an increase
of utilities debt in some regions in par-
ticular:

— high level of losses due to non-
contractual or non-metered electricity
consumption, large technological (ac-
cording to the company "McKinsey" —
9-11% compared with 7% in Europe)
and commercial losses (according to the
company "McKinsey" — 4% compared
to 0.4% in Europe)*;

— the need for major investments

to modernize the industry's assets in or-

4 "Results of the analysis of retail electricity
markets" ["Rezul'taty analiza roznichnykh
rynkov elektricheskoi energii"], available
at: http://fas.gov.ru/analisys/tek/a_21969.
shtml
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der to increase competitiveness, in par-
ticular — on the development of an auto-
mated system for control and accounting
of electricity that is required to enter the
wholesale electricity market;

— Lack of markets' information
"transparency" that can arrange unequal
conditions for buyers of electricity.

These limitations can be partially
remedied only in the long term, for the
time being markets must be constantly
monitored in terms of the compliance
with the antitrust laws. In particular, the
Russian FAS:

— Investigates cases of the anti-
monopoly legislation violation;

— monitors electricity prices;

— checks the information trans-
parency of the wholesale and retail mar-
ket entrants in terms of the conditions for
admission to electricity;

— controls economic concentra-
tion in the markets of production, trans-
mission and sales of electricity to meet
the requirements of the law "On Elec-
tricity".

The author analyzed the cases of
the antimonopoly legislation violation ex-
amined in the Russian FAS°. The results

indicate that the main type of anti-com-

5 The analysis is based on press releases on
the facts of positive judgments concerning
violations of antitrust laws in the electric-
ity market in the section "News" of the of-

petitive behavior is to limit access to the
retail and wholesale electricity market.

While the most frequent viola-
tions in the retail market can include:

— refusal to sign the contract for
the supply of electricity;

—unfavorable conditions included
in the agreement, for example, in frames
of violated pricing procedures being es-
tablished by normative acts, in particu-
lar, advance payments, the use of penal-
ties for excess or shortfall of the declared
amount of energy, payment of costs to
maintain electrical networks and instal-
lations of the subscriber as a percentage
of the consumed electricity cost.

For example, in 2009, the FAS
found LLC "Energocomfort Karelia"
guilty of unjustifiably calling on suppli-
ers of Karelia retail electricity market
to pay for electricity consumed in De-
cember 2006, 2007, 2008 on the basis of
tariffs imposed for the next year (2007,
2008, 2009 respectively)®.

According to investigation of the
FASregional officethe OJSC"Novgorod-
skaya energosbitovaya kompaniya" oc-

cupying a dominant position on the re-

ficial website of the FAS Russia. Available
at: http://fas.gov.ru

6 "Press release of the FAS Russia on Oc-
tober 13, 2009" ["Press-reliz FAS Rossii
ot 13 oktyabrya 2009 goda"], available at:
http://www.fas.gov.ru/news/n_26994.shtml
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tail sale of electricity made actions that
infringe upon the interests of consumers
by choosing payment options to pay for
the consumption of electrical energy. In
particular, the OJSC "Novgorodskaya
energosbitovaya kompaniya" using the
tariff option not selected by consumers
for 2009 and called "one-part tariff de-
pending on the annual number of hours
for electricity use" to pay for delivered
electricity with local government munic-
ipal units of Novgorod region was con-
sidered a violation’.

The wholesale electricity market
has recorded cases of:

— refusals to sign the contract for
the transmission of electricity;

— refusal to enter into agreements
on exchange of information necessary
for admission to trading on the whole-
sale electricity market.

For example, the FAS Russia
determined that in the period from July
2007 to December 2007 the OJSC "Sara-
tovtnergo" evaded signing the list of
electrical energy measuring instruments
aimed at commercial accounting with
which

made the latter face barriers to access

JSC "Mezhregionenergosbyt",

the wholesale electricity market. Mean-

7  "Press release of the FAS Russia on Octo-
ber 2, 2009" ["Press-reliz FAS Rossii ot 13
oktyabrya 2009 goda"], available at: http://
www.fas.gov.ru/news/n_26804.shtml

while, in accordance with paragraph 8 of
the rules on non-discriminatory access
to the administrator's services of trading
system, approved by the Government
Decree No. 861 of the Russian Federa-
tion, objects of the wholesale market be-
ing adjacent to the applicant are required
to adjust with it documents proving com-
mercial accounting is guaranteed in terms
of electricity produced in the wholesale
market, within 30 days of receipt of the
abovementioned documents®.

The OJSC "Moscow United Elec-
tric Grid" unjustifiably refused to sign a
contract for technological connection of
power consumer devices to the power
distribution networks in order to supply
the construction facility, located in Naro-
Fominsk district of Moscow region, with
electricity’.

There are infringements of com-
petition on the market of power trans-
mission as well. So, MUP "Podolskaja
elektroset" was found to have violated
the antitrust laws, as by connecting to
the electric grid within its network the

company occupying a dominant position

8 "Press release of the FAS Russia on No-
vember 24, 2008" ["Press-reliz FAS Rossii
ot 24 noyabrya 2009 goda"], available at:
http://www.fas.gov.ru/news/n_21226.shtml

9 "Press release of the FAS Russia on Sep-
tember 3, 2009" ["Press-reliz FAS Rossii
ot 3 sentyabrya 2009 goda"], available at:
http://www.fas.gov.ru/news/n_26333.shtml
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in the market for electric power trans-
mission collected extra payments over
standard fixed tariff as agency fees, es-
tablished requirements in specification,
that are not required by law.

To control the price of electricity
for detecting cases of electricity prices
manipulation the Russian FAS found the
following cases of prices deviation in
10% of nodes within the boundaries of
the wholesale market zones, related to
the unified grid system:

— 50% with respect to the previ-
ous day, similar day of previous week,
similar adjustable price;

— 30% for the similar day of the
previous month or quarter.

The monitoring revealed viola-
tions in setting electricity prices. Thus,
the participant in the wholesale electric-
ity market of the Ivanovo region, LLC
"Energosetevaya Companya" exceeded
the level of unregulated prices for OJSC
"Ivenergosbit" in November and Decem-
ber 2008, January and February 2009 for
delivered electricity from the wholesale
to the retail electricity market'.

Analysis of the activities carried
out by the power supply companies in

the field of information disclosure made

10 "Press release of the FAS Russia on Au-
gust 26, 2009" ["Press-reliz FAS Rossii
ot 26 avgusta 2009 goda"], available at:
http://www.fas.gov.ru/news/n_26130.shtml

by the Russian FAS!' found that there are
violations in terms of the information dis-
closure standards specific for objects of
the wholesale and retail electricity mar-
kets. In particular, it was found that not
all networking companies place model
contracts for technological connection
on the "Internet ". Signs of technological
connection violations were revealed on
Web sites of network companies on the
"Internet", which placed the model con-
tracts for technological connection.

For example, model contracts of
OJSC "Lenenergo", OJSC "Jantarener-
go" stated that the applicant, regardless
of the power specific for the connected
object, shall arrange for technical inspec-
tion (survey) of connected energy receiv-
ing device by the territorial authority of
RTSS (Russian technical supervision
service), get and send a copy of the cer-
tificate on admission of electrical instal-
lation to a network organization.

According to these model con-
tracts, if the applicant fails to submit to a
network organization a certificate on ad-

mission of electric installation, the net-

11 "Analysis of the activities of network
organizations upon placement of model
contracts at the official websites" ["Analiz
deyatel'nosti setevykh organizatsii po
razmeshcheniyu na ofitsial'nykh saitakh
informatsii o tipovykh dogovorakh"],
available at: http://www.fas.gov.ru/anali-
sys/tek/a_26865.shtml
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work organization has the right to unilat-
erally terminate the contract. Moreover,
the applicant must fully reimburse for
the reliance damages of the network or-
ganization, costs that network organiza-
tion will have to incur to restore the pre-
vious situation. In addition, the network
organization is entitled to award a pen-
alty from the applicant according to the
contract.

The rights of consumers are vio-
lated by provisions of standard contracts,
stipulating the contract shall be deemed
not concluded, and the applicant's appli-
cation for technological connection be
refundable without execution unless the
applicant submits the signed contract to
the network organization within the 30-
day deadline. However, paragraph 15
of the Rules on technological connec-
tion'? provides that the applicant must
sign and submit a draft contract in 30

days.

12 "Rules for operation of retail electric
power markets in the transitional period
of reforming the power industry, ap-
proved by the Government of the Rus-
sian Federation on 31.08.2006 No. 530"
["Pravila funktsionirovaniya roznich-
nykh rynkov elektricheskoi energii v
perekhodnyi period reformirovaniya
elektroenergetiki, utverzhdennye post-
anovleniem Pravitel'stva Rossiiskoi
Federatsii ot 31.08.2006 No. 530"], avail-
able at: http://www.consultant.ru/online/
base/?req=doc;base=LAW;n=98111

Common violation in the model
contracts for technological connection is
a violation of the Rules on technological
connection settling the order of payment
for technological connection of legal en-
tities and individual entrepreneurs whose
capacity is more than 15 kW to 100 kW
inclusive.

For example, the Russian FAS
found that guaranteed supplier of elec-
tricity in the territory of St. Petersburg,
LLC "Energya Holding", violated the
rules of using electricity tariffs in rela-
tion to HOA (homeowners association)
"Penates".

"Penates" performs communal
electricity services in the suburban settle-
ment. Project documentation of the resi-
dential complex provides for the installa-
tion of stationary electric stoves in homes.
According to the order of the St. Petersburg
Tariff Committee, HOA "Penates" refers to
a group of communal services consumers-
performers that purchase electricity for
domestic consumption by the citizens liv-
ing in houses equipped with electric stoves
stationary. The tariff for this category is
set at 130 kop./KWh. However, the LLC
"Energya Holding" calculated payments of
the HOA "Penates" using the tariff set for
another group of communal services con-
sumers — performers that purchase electric-

ity for household use by citizens in homes
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with gas stoves, and in this case the tariff
would be estimated at 185 kop./kWh',

In general we may say that the posi-
tion of antitrust regulation features a well-
balanced policy, focused on arranging con-
ditions to reduce losses of consumers, with
industry-specific being taken into account.
For example, the electric energy industry is
the only sphere of the real economy, where,
taking into account the ability of producers
to discriminate on the residual demand, the
boundaries of dominance are established —
20% instead of 50% (in some cases 35%)
are established in the Law "On Protection

of Competition".

Conclusion

In conclusion we can say that the
current level of competition allows market
participants to commit violations of anti-
trust laws, with the means of market moni-
toring and administrative proceedings on
the facts of violation being insufficient
to work out this issue. So, investigation,
prosecution and upholding decisions made
by the courts require a significant amount
of resources. Therefore it is necessary to
solve the issue by establishing an institu-

tional framework that allows arranging the

13 "Press release of the FAS Russia on Octo-
ber 1, 2009" ["Press-reliz FAS Rossii ot 1
oktyabrya 2009 goda"], available at: http://
www.fas.gov.ru/news/n_26754.shtml

conditions of market entry for new entrants
and limiting cases with abuse of dominant
position in the markets. This requires the
development of new and improvement of
existing regulations in the electricity sec-
tor. Some progress in this area has already
been achieved, so the Russian FAS devel-
oped performance standards of network
organizations in the technological connec-
tion sphere'* aimed at complying with con-
sumer rights and legislation on electrical
energy that will allow avoiding violations
committed by natural monopolies by the
implementation of technological connec-

tion to electric grids.

14 "Federal law on 26.03.2003 Ne 35-
FZ "On electrical energy industry"
["Federal'nyi zakon ot 26.03.2003 No.
35-FZ "Ob elektroenergetike"], avail-
able at: http://www.consultant.ru/online/
base/?req=doc;base=LAW;n=83142;
"Federal law on 26.03.2003 No. 36-FZ
"On peculiarities of electric power during
the transition period and on amendments
to some legislative acts of the Russian
Federation and repeal of certain legisla-
tive acts of the Russian Federation in
connection with the adoption of the fed-
eral law "On electrical energy industry"
["Federal'nyi zakon ot 26.03.2003 No.
36-FZ "Ob osobennostyakh funktsioniro-
vaniya elektroenergetiki v perekhodnyi
period i 0 vnesenii izmenenii v nekotorye
zakonodatel'nye akty Rossiiskoi Federatsii
1 priznanii utrativshimi silu nekotorykh
zakonodatel'nykh aktov Rossiiskoi Fed-
eratsii v svyazi s prinyatiem federal'nogo
zakona "Ob elektroenergetike"], avail-
able at: http://www.consultant.ru/online/
base/?req=doc;base=LAW;n=102978
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AHHOTALIUA
B crarbe paccmarpuBaercs mpobiemMa pa3BUTHS KOHKYPEHTHBIX OTHOILICHHUH Ha
PBIHKAX 3JIEKTPOIHEPIeTHKH, KOTOPhIE 00pPa30BAIMChH B PE3yJbTaTe BBEACHUS B
nericteue 3akoHa «O0 AIEKTPOIHEPIETUKE», COIIACHO KOTOPOMY 3alpeliaeTcs
COBMeIIIATh JESITEILHOCTH 10 MEpeaaue v KyIuie MPoiake dJIeKTPoIHEeprun. ABTO-
POM paccMaTpUBarOTCs BUABI HAPYIICHUI aHTUMOHOTIOJIBHOTO 3aKOHOAATEIbCTBA
Ha PO3HUYHOM M OIITOBOM PBIHKE JJIEKTPOSHEPTETUKU M JICJIAIOTCS BBIBOJBI O

JAJbHEUIIIEM Pa3BUTHS KOHKYPEHTHOM Cpelbl HA PhIHKAX JJIEKTPOIHEPTETUKH.
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