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Abstract

The author explores the relationship of civil servants to the system of norma-
tive legal acts of the Russian Federation. The legislation represents a written
law itself. It is embodied in public relations in such a way as understood by the
people, being transformed in their legal consciousness. The object of the study
of this article is a research of legal conscience of civil servants and its reflection
on legislative system. Civil servants apply laws and other normative legal acts;
the matter how the document will be applied to citizens is within their control.

In this scientific paper the author used a primary research method — the sur-
vey. It was conducted among civil servants of various legislative, executive, and
judicial branches of the federal government. 10 subjects of the Federation, as
well as law enforcement officers and military personnel, have been interviewed.
The survey sampled population is quite representative in terms of gender, age,
length of service and other factors. The profile of respondents by length of the
public service is in increasing progression. 4.2% of respondents have a degree
of PhD or Full Doctor. The sociological study revealed a strong enough contra-
diction between the scientific conception of the system of normative legal acts

and a reflection of the object in legal consciousness of the respondents.
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This study allows us to conclude as a single set on the improper attitude of

public officials to legal phenomena. The study performed almost directly repro-

duced the uncertainty of the legislation in the legal consciousness of the respon-

dents, which requires a substantial strengthening of the work of the legislator

to improve the conceptual apparatus of the law. There is no reason to require

consistency and unambiguity of rules and norms of conduct in the absence of

these properties in the conceptual framework and legal consciousness.
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Introduction

Normative legal acts are the main
form of the Russian law. It conditioned
by the type of legal system, legal con-
science, legal traditions and practices.
Other forms of law in the domestic legal
system are limited by the licensing frame-
work established by the legislation. This
guideline regulation of the normative act
requires deep theoretical and method-
ological grounds that will ensure stabil-
ity, regularity and self-development of
the object. However, the analysis of cur-

rent legislation, scientific literature® and

2 Polenina, S.V., Baranov, V.M., Surko,
E.V. (2009), Law-making and technical
and legal problems of formation of
the Russian legislation in the context
of globalization [ Pravotvorchestvo
i tekhniko-yuridicheskie problemy
formirovaniya sistemy rossiiskogo
zakonodatel'stva v usloviyakh

empirical data clearly indicate the need
for a conceptual update of the theory of
standard regulations. However, juridi-
cal science has not yet become the basis
of law-making and does not consolidate
legally the results of scientific research
even on the normative legal acts. Thus,
for decades there has not been enacted

the Federal Law "On normative legal

globalizatsii], Moscow, 278 p.;
Tikhomirov, Yu.A., Kotelevskaya,

L.V, Mityukov, M.A., Miukevich, A.V.
(1994), Constitution, law, subordinate
act [Konstitutsiya, zakon, podzakonnyi
akt], Moscow, 136 p.; Tolstik, V.A.
(2002), Hierarchy of sources of Russian
law [lerarkhiya istochnikov rossiiskogo
prava], Obshchestvo Intelservis,
Nizhny Novgorod, 215 p.; Sil'chenko,
N.V. (1992), Scientific basis of the
typology of normative legal acts:
dissertation [ Nauchnye osnovy tipologii
normativno-pravovykh aktovv: diss...
kand. yurid. nauk], Moscow, 152 p.
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acts of the Russian Federation', despite
the lack of reasoned argument and open
debate against this law-making solutions.
Evidence of the crisis state of the doc-
trine of regulations became a conducted
sociological research, which results cre-
ated an empirical basis of this paper.
Legal consciousness is a set of
ideas, emotions and impulses in the le-
gal sphere. Legal consciousness evalu-
ates entire legal phenomena: law, forms
of law, law-making and enforcement.
Public good is not only a phenomenon,
but the presentation of this phenomenon.
The system of standard regulations, its
theory in the minds of the subjects of law
1s refracted through experience, educa-
tion, mood, position and other subjective
characteristics. It is just what constitutes
one of the areas of monitoring of the law:
idea — norm — ratio. Sociological meth-
ods, particularly surveys, perform as a
monitoring tool. The result of the analy-
sis of the reflection of ideas and norms
in the relationship (legal consciousness)
makes it possible to improve both ideas
and norms in a quality and reasonable

manncr.

3 "Version of the project on the website
of the Federation Council of the Federal
Assembly of the Russian Federation"
["Variant proekta na saite Soveta
Federatsii Federal'nogo Sobraniya RF"],
available at: www.council.gov.ru

The purpose of the sociological
research is to identify the reflection of
the system of standard regulations and
its prospects in legal consciousness of
civil servants. This approach allows us
to investigate the perception of legal
concepts in the legal consciousness of
respondents, such concepts, which posi-
tioned almost as an absolute truth by the
legal science.

The study was conducted in the
form of survey of government officials,
as legal consciousness of these respon-
dents develops a basis of law-making
and law enforcement. It 1s in their legal
awareness laid and reflected the founda-
tions of philosophy and ideology of ad-
opted legislation.

The survey was conducted among
civil servants of various legislative, ex-
ecutive and judicial branches of the fed-
eral government and 10 subjects of the
Federation, as well as law enforcement
officers and military personnel.

Survey sample is quite represen-
tative in terms of gender, age, length of
service and other factors. Thus, 56.7% —
male respondents, 43.3% — female re-
spondents. Among age groups most of
the respondents present the age group of
40 to 49 years (34.9%), i.e. one-third of
respondents are at burst of flush of their

abilities and opportunities, including pro-
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fessional ("Acme" age). The profile of
respondents by length of the public ser-
vice 1s in increasing progression. 4.2%
of respondents have a degree of PhD or
Full Doctor.

The results of the sociological
and legal study of the current
state and development needs

of the regulatory and legal acts

system

The sociological study revealed a
strong enough contradiction between the
scientific conception on the system of
normative legal acts and reflection of the
object in legal consciousness of respon-
dents. Positive evaluation of one of the
poles of opinion will inevitably lead to a
negative evaluation of the other one. The
simplest and most obvious is a strong
positive evaluation of doctrinal posi-
tions. It appears, however, that such an
interpretation is not consistent with the
goal of scientific knowledge and distorts
the ratio of truth and practice. Because
of these doubts, we took special consid-
eration to the perception of those pro-
visions by public servants that science
considers as decided, but concerning the
content this decision is opposite to the

conceptions of respondents. Putting the

practice on the criteria for checking the
validity of research results, we consider
it necessary to develop recommenda-
tions for science, matured in the practice
of law. It can be called a monitoring of
scientific ideas.

Moreover, as a result of the study
revealed such flaws in the legal con-
sciousness of civil servants in the subject
area as incompleteness, non-imageness,
inconsistency, contextuality, lack of a
clear and unified concept.

Identified very specific priori-
ties of the law forms in consciousness of
public servants (see Fig. 1). When asked,
which law forms may contain norms
governing public-service relationship,
8.5% of respondents were undecided. In
general, the responses clearly indicate
the unwillingness of respondents to go
beyond the regulations, because, even
assuming a variety of forms of law, they
still give priority to the normative legal
acts (87% of respondents). 8% of respon-
dents recognizing the priority of legal
acts, upon that consider that norms gov-
erning public-service relationship may be
contained in other forms of law. Accord-
ing to some respondents, such rules may
be contained in the customs and usages
(2.5%), test cases and judicial practice
(1.0%) and other forms of law, but not in

the party documents and programs (0%).
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Figure 1. Opinions of respondents about the forms of law containing the rules
governing public-service relationship

As other forms containing law norms re-
spondents also called internal orders, of-
ficial regulations and instructions of of-
ficial government agency.

The attitude of civil servants to
normative legal acts in general and
their individual varieties being studied in
several important areas: definitions, cod-
ification of civil rights, the ratio of laws
and subordinate acts, frame and directly
regulatory acts.

Law-making and law-enforce-
ment practice is experiencing significant
difficulties due to the uncertainty of the
principal legal terms. There is no certain-
ty in such key definitions as a normative

legal act, law, subordinate act, codified

act and others. The concept of norma-
tive legal act is not enshrined in law.
Signs of standard regulation are scat-
tered fragmentarily in legal texts, but the
best results achieved only by the judicial
practice. In the absence of legal defini-
tions the resolutions of the Plenum of the
Supreme Court have been consolidated

in 1993 and updated several times*, and

4 "Resolution of the Plenum of the Supreme
Court of the Russian Federation on
April 27, 1993 No. 5 "On some issues
arising in proceedings on application
by the prosecutor on the recognition of
acts contrary to the law" ["Postanovlenie
Plenuma Verkhovnogo Suda RF ot
27.04.1993 g. No. 5 "O nekotorykh
voprosakh, voznikayushchikh pri
rassmotrenii del po zayavleniyam
prokurorov o priznanii pravovykh aktov
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then gave a new version of the concept
of legal act’, recorded the most important
features of this form of law. The concept
of "legislation" remains completely hid-
den and not disclosed as a definition in
any regulatory, enforcement, and even
in the interpretative act. The concept of
"legislation"® is of great importance, used
with significant semantic differences in
ordinary and specialized legal language.
The uncertainty is increased by the fact
that the use of the term in normative le-
gal acts is also significantly different.
The term "legislation" is multi-
valued and is used in a broad and narrow
sense. In a broad sense the system of leg-
islation 1s understood as a set of regula-
tions, and in a narrow — just as laws. The

availability and use of both meanings

protivorechashchimi zakonu"], available
at: http://base.consultant.ru/cons/cgi/
online.cgi?req=doc;base=ARB;n=9711

5 "Resolution of the Plenum of the
Supreme Court of the Russian Federation
on November 29, 2007 No. 48 "On
the practice of court proceedings on
challenging the normative legal acts
in whole or in part" ["Postanovlenie
Plenuma Verkhovnogo Suda RF ot
29.11.2007 g. No. 48 "O praktike
rassmotreniya sudami del ob osparivanii
normativnykh pravovykh aktov
polnost'yu ili v chasti"], available at:
http://base.consultant.ru/cons/cgi/online.
cgi?req=doc;base=LAW;n=125971

6 The term "legislation" is used in
KonsultantPlus 33570 times.

in the legal space of one state and legal
language does not create any comfort,
neither unity nor particularly uniformity.
The conditions for such discrepancies
are created by the legislator, using both
sense even not complementing them, and
the lack of profound convincing doctrine.
For instance, in accordance with the Ar-
ticle 1.1 of the Code of Administrative
Offences of the Russian Federation the
legislation on administrative offences
consist of the Code and vested in accor-
dance with the Code laws of the subjects
of the Russian Federation on administra-
tive offences. Forestry Code of the Rus-
sian Federation understands legislation
as a code, other federal laws and laws of
the subjects of the Russian Federation.
These two approaches is a verge of a nar-
row understanding. Town Planning Code
of the Russian Federation in the Article 3
gives a very broad understanding of the
term "legislation" — the code, other fed-
eral laws and other normative legal acts
of the Russian Federation, laws and oth-
er normative acts of the subjects of the
Russian Federation.

Thus, in the absence of the regu-
latory definition of the concept "legisla-
tion" in existing documents there is no
existing common understanding and use.
Perhaps, the legislator itself is under mis-

apprehension as to what this often used
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Figure 2. Characterization of understanding the expression “legislative system”
depending on the age of the respondents

term is quite clear and needs no further
explanation.

Continuous separation of standard
regulations into two main types (laws
and subordinate acts) is consistent with
the understanding of the term "legisla-
tion" only in a narrow sense. Preference
of public servants on a wide sense of the
term demonstrates the need to clarify the
existing normative legal acts in this part
combined with increased scientific study
of terminology.

The concept "legislation" 18.3%
of respondents perceived only as a sys-
tem of laws and regulations adopted by
a representative branch of government,
while the vast majority (81.7%) — as a
system of standard regulations, includ-

ing laws and subordinate acts.

The study revealed connections
between the understanding of the term
"legislation" with the age of respondents
and with length of public service. Thus,
the number of respondents who under-
stand the legislative system as just a
system of laws, increases with age (see
Fig. 2) and accordingly the number of
respondents who understand the legisla-
tion as a system of standard regulations
decreases.

With aging civil servants begin
more accurately interpret the term "leg-
islation". However, the ratio of under-
standing of the term depending on the
length of service is reverse: the more
length of public service, the more likely
respondents are to understand legislation

as a system of normative legal acts (see
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Figure 3. Characterization of understanding the expression “legislative system”
depending on the length of public service of the respondents

Fig. 3). Thus, it can be assumed that the
work on the public service distorts legal
consciousness, in any way, the long ser-
vice is not conducive to honing legal ter-
minology.

As it turned out, there is no effect
on the respondents' understanding of the
term "legislation", concerning in what
governmental body (legislative, execu-
tive, judicial, etc.) public servant works.

The revealed in empirical research
lack of terminological certainty at persons
working in the state apparatus, requires
the legal community to focus on several
areas: 1) strengthening scientific research;
2) unification of legal definitions; 3) legal
education of civil servants.

An important issue of the legal

practice is a ratio of the concept of the

law and subordinate act. This issue can
be discussed both in the semantic and
quantitative aspects. The value also has a
chronological factor — the rigid sequence
of acts of various editions validity or
lack thereof.

The quantitative aspect takes
10 subordinate acts for one enacted law
on the average. This situation poses a
challenge to the status of subordinate
law-making in a legal policy rank. The
peculiarity of the quantitative criterion
expressed in the fact that the increase in
laws and accrual of their subjects of le-
gal regulation does not affect the ratio of
the laws and subordinate acts.

In 2008 accepted 332 laws, de-
crees — 134, resolutions — 805, instruc-
tions — 82, rules — 251, letters — 1137.
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This 1s only major types of subordinate
acts. The classifier of the legal reference
systems KonsultantPlus contains more
than 90 types of standard regulations.
This diversity suggests a very significant
increase in the acts of the subordinate
nature.

A semantic aspect reflects the
distribution of the subjects of legal reg-
ulation between laws and subordinate
acts. For some public relations the act is
clearly defined, such as criminal law —
only the federal law. There is no such di-
rect legislative guidance for most of oth-
ers, or is not so categorically stated. E.g.,
the Article 3 of the Arbitration Procedure
Code of the Russian Federation provides
that legal proceedings in courts of arbi-
tration is determined by the Constitu-
tion of the Russian Federation, Federal
constitutional law, the APC and adopted
in accordance with other federal laws.
Thus, there is a proposition of a prohibi-
tion on creating of standard regulations
in this sphere. Upon that, the prohibition
is in the indirect form — by establishing
the allowed forms. In this style of pre-
sentation the prohibited are those forms
that do not appear in the list.

The chronological aspect is evi-
dent from the following chunks of lan-
guage describing the sequence of pub-

lication of laws and subordinate acts,

"under", "pursuant to", "in coherence".
The value of the chronological criterion
1s that it connects the law-making in the
sequence of events: first adopted the law,
and then only published a subordinate
act. The legislation allows preservation
of action of subordinate acts adopted
before the law, as long as it will be re-
placed by the newly passed law. In such
a scheme a subordinate act is a condition-
ally legitimate act of a temporary action.
The value also has an advancing deliber-
ate use of the subordinate act, which is
explained by the initiators as a closing
the gap in legislation. Once again — this
1s temporary.

Labor law is very loyal towards its
sources and allows the use of virtually all
regulations and local acts in terms of con-
flict rules proposed in the Article 5 of the
Labor Code ofthe Russian Federation. No
organizational or licensing functions are
conferred on the law, that can be under-
stood as a permission to issue subordinate
acts without specific statutory reference.
Paragraph 4 of the Article 3 of the APC
in relation to the Government of the Rus-
sian Federation establishes its right to
create regulations only under and pursu-
ant to the Civil Code and other laws and
decrees of the President of the Russian
Federation. The President of the Russian

Federation is not limited in any way to
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Figure 4. The respondents’ opinions on the nature of the ratio of laws and
subordinate acts, depending on their length of service

issue orders of civil nature. Such concep-
tual differences in the text of a single law
significantly impede further law-making
and law enforcement, have a negative
impact on the legal consciousness.
Judicial practice has fixed a dis-
pute about jurisdiction between the leg-
1slative and executive bodies; the actual
parties to the dispute were the law and
subordinate act. Thus, the Constitution-
al Court issued the decision No. 396-O
on October 17, 2006, which articulated
important thesis about the relationship
of laws and subordinate acts: "the Gov-
ernment of the Russian Federation, thus,
was mandated to accept subordinate acts
that contain provisions on the procedure

of indexing of payments provided by the

Law, it is not entitled to set out any con-
ditions, which connected with the right
to receive these payments'’.

The contradictory view of civil
servants on current issue is a reflection of
the ambiguity of the law. The majority of
respondents (61.4%) share the view that
a subordinate act may be issued on any
questions, it just should not conflict with
the law. The rest (38.6%) hold to a dif-
ferent ratio of laws and subordinate acts
and believe that subordinate acts publi-
cation needs a direct reference in the law.
It is interesting that this trend persists in
people with different length of public

service, but after having worked from

7  The document has not been published. See
KonsultantPlus.
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6 to 10 years, its character is somewhat
different (see Fig. 4) — there dominates
a preference on the direct instructions of
the subordinate act in the law (52.8%)
before complete freedom of the subordi-
nate act (47.2%). This group has a legal
consciousness that most closely matches
the understanding of the law as a domi-
nant form of a legal state.

The increase in the number of re-
spondents that distinguish more certainty
of the law and, therefore, the restriction
of subordinate law-making, with experi-
ence in public service, is a proof that own
practice requires uniqueness namely of
legal acts.

Interviewed members of the legis-
lature, like most of the respondents, tend
to release subordinate acts from laws
(72.0%) and only 28.0% of civil servants
believe that the priority and precedence
must be maintained for the law. A simi-
lar ratio (66.7% and 33.3%) is observed
among military personnel. This survey
result shows disinterest of civil servants
to increase and protect the status of the
main result of their activities — the law.

The functioning of the legislature
focused on the creation of a single type
of normative legal act — the law. Other
acts of other public authorities have no
organic connection with the laws at the

stage of law-making. Repeatedly ex-

pressed the proposal for a single cycle of
law-making or a "package" law-making
process, in which the central law, deriva-
tive laws and subordinate acts would be
taken at the same time. Hypothetically,
this model may seem as an ideal, but it
1s impossible to create it or at least very
difficult. The survey revealed that mem-
bers of the legislature did not intend to
connect law-making and adoption of
subordinate acts into a single cycle. Per-
haps this is due to the impossibility of
practical implementation of this idea.

An extreme form of connect-
ing the law with the subordinate act is
an assignment to the body, issuing a de-
rivative act, the duties to indicate clear-
ly in the preamble, in accordance with
the article of the law it publishes. The
implementation of this model deprives
the executive authorities the possibility
of the so-called advanced law-making,
1.e., promulgation of the act on matters
relating to the regulation by law, failing
any such others. They also lose ability to
broad interpretation of the law, in which
they are currently assigned their own au-
thorities in a certain sphere.

The dominance of the simplified
view that a subordinate act must not only
contradict to the law i1s an alarm trigger
about the state of justice. This indicates

on the lack of understanding of the issues
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of the subordinate regulation by respon-
dents. We believe that complete freedom
of subordinate law-making apart from
the law is a problem not only of a legal,
but also of a social nature. Its importance
is seen in the fact that the subordinate act
cannot guarantee the legitimacy equal to
the law. The Soviet erais a proof, and there
are quite a few modern examples. Subor-
dinate act is always limited in comparison
with the social basis in comparison with
the law, accepted by a limited number of
people, or even at one's sole discretion.
The promulgation of standard regula-
tions is an opaque process and does not
have a clear legal procedure — this is not a
complete list of obvious flaws of subordi-
nate legislation. Compared with the law
the codes issued in the period from 1994
to the present have recorded the general
political and legal solution: the separa-
tion on matters governed only by the law
and the issues that may be regulated by
the subordinate acts. This separation of
"object — act" reasonably interpreted as
an achievement of democracy and an ap-
propriate legal order. Each code in the
transitional provisions provides that "in
matters, which under this Code may be
regulated by federal laws, apply until the
entry into the force of the relevant laws"
(for instance, the Article 428 of the Code
of Merchant Shipping Code).

These restrictive constructions
are very approvingly accepted by the
legal community. However, as clearly
demonstrated in the sociological sur-
vey, the "conquest" of legal thought is of
a little value for respondents. They are
satisfied with the role of subordinate acts
and do not intend to maintain a special
status of the law in the normative legal
acts system.

Another important issue of the
law-making process is a ratio of basic
acts and their derivative documents. Cur-
rent practice shows that the first adopted
framework law containing a large num-
ber of reference rules to other normative
legal acts, which at the time of the adop-
tion of the law often do not exist. Such
acts are generally small in size, contain
their own conceptual apparatus, the
general part exceeds the special. Their
essential attribute will be rules, goals,
tasks, principles and definitions. Such
acts do not arrive at the direct impact on
social relations, giving and sometimes
just implying, assuming the issuing of
additional, pursuing documents. The
disadvantages of framework acts are
well known. But all of them are mani-
fested with particular force in the case of
a long break between the adoption of the
framework and derivative instruments.

The problem is exacerbated by the fact
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that a framework act as a rule represents
a law, and derivative one — subordinate
legal acts. Despite the negative attitude
to the framework acts in the scientific
literature®, the practice of promulgation
of such acts is increasing. To determine
the socio-psychological prerequisites of
domination of the considered law-mak-
ing method the questionnaire contained
a question of relationship between gen-
eral and derivative acts.

Respondents' opinions divided
concerning the promulgation of frame-
work laws containing references to other
acts. Their promulgation is considered
useful by 39.6% of the respondents, as
such acts are the basis and foundation
for the subsequent acts. According to
34.4% of the respondents, the enactment
of framework laws is a distraction from
a real legislative process, and 26.0% of
the respondents believe that such acts are

harmful, because their adoption could

8 Shuvalova N.N. criticizes in her article
the "framework nature", typical to the
law "On Civil Service", which does
not contain specific mechanisms for
implementing the requirements of the
official conduct of public servants. See
Shuvalova, N.N. (2008), "Legal and
moral regulators of conduct of civil
servants" ["Pravovye i nravstvennye
regulyatory sluzhebnogo povedeniya
gosudarstvennykh sluzhashchikh"], Pravo
i upravlenie: XXI vek. Internet-zhurnal,
No. 1, pp. 85-91.

not change anything until the adoption of
reference documents.

Subordinate acts dominated in
Soviet law, and the laws were just of a
framework character with virtual ab-
sence of any others. However, the as-
sumption on the approval of framework
laws by civil servants of the older genera-
tion (over 50 years) was not confirmed in
this study. On the contrary, such a model
of a person older than 50 years has not
been approved (66.6%), respectively,
they negatively estimate the experience
during their professional development.
They will accordingly impress on the
adoption directly applicable laws. This
model requires a large amount precisely
of legislation acts.

The paradox of modern law-
making is that the amount of laws has
increased a lot not only in absolute terms
but also in terms of performance of the
legislator during the year’. But the geo-
metric progression of laws did not in-
crease the direct effect of this form of
law and did not reduce the number of is-
sued subordinate legislation.

The majority of respondents who
approve referential acts (69.9%) — are
middle-aged (27.4% of the respondents —

9 In 2007 adopted 341 federal laws, and in
2008 — 332. For comparison, in the Soviet
Union until 1988 there were adopted only
85 laws.
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aged from 30 to 39 years; 42.5% — from
40 to 49 years). The fact that servants
aged from 30 to 49 years consider frame-
work acts useful, performing as a support
to the existing legislative activity. Legal
consciousness of civil servants contains
the model that best matches the doctri-
nal: framework acts are inevitable, but
they must be taken in conjunction with
relevant subordinate acts. However, as
evidenced by the practice of legislative
activity, it is impossible to carry out an
immediate adoption of primary and de-
rivative acts. Quite comfortable seems to
be an enactment of the framework law,
which takes effect simultaneously with
the acts adopted in its development. The
period between the enactment of the law
and its coming into effect should certainly
be used for the issuing of subordinate acts.
The fact that most considering referential
acts useful are of middle-age allows us to
suggest that framework laws have found
a social support for many years.

The Code is a type of codified le-
gal act, the most famous and leaving be-
hind the other codified laws in the shade
ofits demand. Only specialists in the field
of terminology and law-making distin-
guish types of codified acts (codes, ba-
sic legislation, regulations, model laws,
etc.). The diversity of acts and methods

of their use are not led to the ordinary

legal consciousness and understanding
of public officials. It has obvious conse-
quences: the code is seen as almost the
only form of codification. At that, the at-
titude to the code in ordinary legal con-
sciousness is simplified, as evidenced by
such idealization of its advantage as a
collection in a single document of all or
most of the norms in a particular sphere
of public relations.

As can be seen from Figure 5 for
the adoption of the code on civil service
80.8% of the respondents anyhow ex-
pressed themselves. They see a positive
outlook in the code adoption in its con-
solidation, consistency and unification of
legal instructions. In general there is no
possibility to deny such advantages of a
codified act, however, note that there are
other kinds of codified acts that have the
same advantages, but are not codes. For
instance, they include the fundamentals
of legislation, regulations, rules, instruc-
tions and even model acts. We believe
that the main advantage that respondents
see in the code is its attempt to complete
coverage of a certain kind of public rela-
tions. They expect that the adoption of
the code on civil service will unite still
disparate norms of different acts in a sin-
gle convenient in use document. How-
ever, yet only the criminal law has man-
aged with this task.
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Win general, thisis the right direction, but the preconditions for codification has not

matured because civil service legislation has not yet been settled =~ .
Ocodification of these normsis not needed because the existing legislation sets the right

level and type of 1egal regulation

[codification of these norms is impossible due to their volatility

Figure 5. The relatioship of civil servants to the codification of legislation in the
field of civil service

We cannot ignore a flexible stand
of the respondents (46.4%), who delay the
adoption of the codified act on public ser-
vice until more favorable conditions. In-
deed, there are still no certain prerequisites
for the codification as in the legislative sys-
tem and in legal and political systems. The
decisive argument against the codification
1s a variability of legislation and the devel-
opment of regulated public relations. They
need development and settlement that will
form a basis for effective codification. And
yet this group of respondents sees a need in
the code of laws on civil service, albeit in a
delayed future.

It should be noted that the greatest

interest to the codification have shown

the incoming civil servants (92.9% of
the respondents who have been working
in the civil service less than one year). At
the same time, respondents with a lot of
experience show a decline in interest in
the codification of the civil service — for
instance, only 75% of state employees
who have been working from 10 to 15
years, more or less consider it appropri-
ate to adopt codes on civil service. Pos-
sible loss of interest in the codification of
civil rights is related to the fact that more
experienced servants in their own work
had to deal with such attempts of codifi-
cation, that were not successful (e.g., the
developed code on civil service of the
late 90-s of the XX century, the draft of
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the code of conduct for civil servant in
2001, excluded from consideration in the
State Duma). In addition, there is a bond-
age between the relationship to the codi-
fication and a type of public service: the
least interested in the adoption of codes
of civil service are employees of execu-
tive bodies (77.3%), although the act ad-
opted would affect their interests to the
greatest extent. By comparison, 88.5%
of servants of legislative bodies, 88.9%
of law enforcement, 93.3% of the mili-
tary personnel see the advisability of the
code adoption. To some extent, the need
to have a single document containing all
or most of the rules is predetermined by
the experience of relevant categories of
servants (e.g., the Criminal Code and
the Criminal Procedure Code for law en-
forcement agencies).

It should be noted that govern-
ment officials did not mention that dif-
ferent types of public service may require
different codes if possible (law enforce-
ment, diplomatic, border, etc.). There are
already established codified forms in cer-
tain types of public service, for instance,
statutes in the military service. The exis-
tence of different types of public service
(atleast, civil, law enforcement, military)
that have intrinsic differences, suggests
that even the existence of a code of law

on public service will require a signifi-

cant amount of derivative instruments
that reinforce the characteristics of each
type of public service.

Yet, state officials have dem-
onstrated an interest in the Code out of
practical considerations. In general, such
a perception of codes assumed as a tradi-
tional one. Evidence of this trend is un-
founded recommendations of codes en-
forcement in all spheres of relationships,
where they do not exist (medical, social,
electoral, on mineral resources, sports,
etc.). It is noteworthy that even ardent
supporters of unrecognized branches of
law and related codifications hesitate

from denial to acceptance'.

Conclusion

Thus, summarizing the opinions
expressed, we can draw some conclu-
sions about the level of legal conscious-
ness of public servants in relation to the
system of normative legal acts and the
needs of the respondents in this sphere.

Civil servants weakly armed with
the theory of law forms in general and

the doctrine of legal acts in particular. Is-

10 Solov'ev, A.A. (2008), Current issues
of sports law (codification of legislation
in the sport) [Aktual'nye problemy
sportivnogo prava (kodifikatsiya
zakonodatel'stva v sporte)], Moscow,
pp. 17-40.

Boshno Svetlana Vladimirovna



Current issues of the constitutional law

175

sues about the need in regulatory acts of
a certain type (codes, framework laws,
subordinate acts) are resolved ad-hoc.

It is revealed a deep contradiction
between the doctrine and the opinion of
civil servants in relation to the code. The
position of codified acts in the legislative
system sufficiently developed in the theo-
ry of law, as well as developed criteria and
justified the needs for codification. How-
ever, those involved in the practice of law-
making these theoretical postulates either
unknown or seem unconvincing. It seems
redundant to insist on the thesis of the need
to limit the adoption of codes in modern
conditions, since the very practice in this
area 1s going very contradictory. The cri-
terion of conformity between the code and
the branch of law significantly deformed
and practically superseded by such ex-
amples as the Town Planning Code of the
Russian Federation, the Budget Code of
the Russian Federation, many codes of the
subjects of the Russian Federation on vari-
ous matters of legal regulation.

Practical approach to codification is
noteworthy in terms of convenience, since
the legislation is designed for specified us-
ers, which should be granted in a form ap-
propriate to their perceptions. One should
not interpret the saying as a justification of
any customer needs. The codification of

the Anglo-American legal system serves

as an adequate to that, which respondents
expressed themselves in our study.

It 1s necessary to develop more
precise criteria for issuing acts of differ-
ent legal force: laws and subordinate acts.
The uniformity of legislation establish-
ing the ratio of legislative and subordi-
nate control is a prerequisite for accurate
reproduction of the legal structure in the
legal consciousness of civil servants.

This study allows us to conclude
as a single set on the improper attitude
of public officials to legal phenomena. It
seems that most of the respondents se-
lected those answers that match the de-
clarative rules or their subjective views,
wishes and sentiments, but not that op-
tion that most accurately expresses the
status quo. Respondents' answers to a
large extent are characterized by non-
critical thinking, even not estimation,
but more setting the legal picture.

The study performed almost di-
rectly reproduced the uncertainty of the
legislation in the legal consciousness of
the respondents, which requires a sub-
stantial strengthening of the work of the
legislator to improve the conceptual ap-
paratus of the law. There is no reason to
require consistency and unambiguity of
rules and norms of conduct in the ab-
sence of these properties in the concep-

tual framework and legal consciousness.
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BrinonHeHHOE HcciieI0BaHUE PAKTUYECKHU IPSIMO BOCIIPOU3BEIO HEOIIPEAEIIECH-
HOCTh 3aKOHOJIaTEJILCTBA B MPABOBOM CO3HAHUU PECIIOHJEHTOB, UTO TpeOyeT cy-
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