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Abstract
China faced tremendous challenges in its international relations maintenance
and development in 19" century. Eastern suzerain-vassal system, as the basis of
China's foreign policy, had been challenged by European international law sys-
tem during this period. To survive western colonialism and keep its leadership in
East Asia, Chinese government struggled in dealing with more and more drastic
collisions between the two different international systems: from resistance to
forced response, from selective application to creative use. Even though eastern
suzerain-vassal system was replaced by modern international law eventually,
from 19" century to early 20" century, China tried its best to define the content
of European international law in terms of the eastern suzerain-vassal system and
used the European one to protect and maintain China's control over eastern sys-
tem after making certain adjustments. The paper will introduce this encounter
by addressing three different cases to show ancient China's effort to protect its
interests and leadership in East Asia.
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Introduction

For thousands of years the eastern
suzerain-vassal system, introduced by
China and Chinese civilization, was the
basis of international relations and com-
munity order in East Asia. It effectively
governed the area until western interna-
tional legal concepts returned to the Far
East in the nineteenth century. Facing
what is considered to be a challenge, the
Government of late Qing Dynasty tried
its best to protect the eastern internation-
al system and its own interests. Although
the application of European international
law was inevitable, it underwent a series
of changes: from resistance to forced re-
sponse, from selective application to cre-
ative use.

The Ryukyu Sailors case was an
example showing how the Chinese Gov-
ernment began to use European princi-
ples of international law with regard to
Chinese territory. The case made Chi-
nese officials aware of the differences
between the eastern and the western
international systems. They also real-
ized some of the difficulties in dealing
with conflicts. Because Chinese officials
lacked knowledge about western con-
cepts of governance and territory, and
also because of China's relaxed control

of Taiwan as a "vassal area", China's po-

sition in the debate with Japan about the
ownership of Taiwan was very passive.
However, from that time forward, some
Chinese officials were aware of the im-
portance of European international law.

After the 1880s, Sino-Korean
relations had been restored. In order to
protect China's status as suzerain and
survive the colonial invasion by Japan,
China used western international legal
concepts to transform its relations with
Korea. The western international legal
and eastern international systems were
merged to create a mixed status for Ko-
rea; that 1s, as a vassal of China but an
independent sovereign to other States. In
constructing this order China relied in-
creasingly on western international law
to be accepted and protected by western
States, even though its primary purpose
was to preserve the traditional eastern in-
ternational order.

The Sino-French War was another
example to illustrate the Chinese use of
western international law. During this pe-
riod, China's use of western internation-
al law was more active and systematic.
Gradually, officials and scholars, even the
mass media, had gained optimistic con-
fidence in western international law and
believed that by using it effectively, Chi-
na would be respected and protected by

western States and successfully survive
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colonialism. China actively complied
with western international law during
the Sino-French War, protecting French
nationals in China's territory. But in the
meantime, considering the real situation
and interests of China, China's utilization
of western international law gradually
became more limited and selective later.
The selective use was reflected by such
conduct as quoting words out of context
in order to pursue a specific purpose or
reading without full comprehension. The
Government only used the words and in-
terpretations favoring itself.

In a word, western international
law did not replace the eastern system
abruptly. On the contrary, China tried to
define the content of western internation-
al law in terms of the eastern suzerain-
vassal system and used the western one
to protect and maintain China's control
over eastern system after making certain

adjustments.

Unique legal system in ancient
China: eastern suzerain-vassal

system

The Qing Dynasty was the last
imperial dynasty of China, ruling from
1644 to 1912. The Qing Dynasty built
a set of relationships with other nations

based uniquely on feudal hierarchy and

patriarchal conceptions. Unlike the mod-
ern western international relationship, the
so-called eastern suzerain-vassal system
basically was an eastern international
community linked by Chinese civiliza-
tion.! To the people of the Qing Dynasty,
China was not merely a "nation" located
in Asia; instead, it was the origin of an
advanced civilization and center of the
eastern world. It led to the prejudiced
opinion that the Chinese people were su-
perior to any other people. This opinion
had an important influence on China's
view of international relationships.
Before the nineteenth century the
eastern suzerain-vassal system success-
fully governed international relations
and community in and even beyond East
Asia. But when western countries were
gradually modernizing during eighteenth
and nineteenth centuries, China did not
receive concepts of becoming a modern-
1zed country or of modernized diplomat-
ic ideas. China had no consciousness of
the modern international community and
international law at all.> The reason was
that, basing itself on the suzerain-vassal

1 Junmei, X. (1999), 55865 1 FLIER
HXT 37 75 [ B e 5 9521 [ Breakdown
of Suzerainty and Its Effects to Far East],
p. 42.

2 Zhilian, H. (1992), Wi #EE 5 —
17 [5]5 E  [H 5¢ K 2 TE A5 18 [ Chinese
Order in Asia — Relations between China
and Asial, p. 2.
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system, China did not consider other
States as equal to China and therefore
could not accept modern international
legal principles such as equality or es-
tablish modern diplomatic relations with
other States.

After the Industrial Revolution,
western States grew stronger and colo-
nized Asian States. Inevitably, there was
an unprecedented encounter and blend-
ing of the western international legal sys-

tem and eastern suzerain-vassal system.

Introduction of eastern

suzerain-vassal system

The eastern suzerain-vassal sys-
tem has a strict hierarchical structure,
from emperor to aristocracy, then to offi-
cials, based on administrative provinces.
Other States, as vassals, had the lowest
position.

The Record of Qing History has
clear records about vassal States. Ko-
rea, Vietnam, Myanmar, Siam, Ryukyu,
and many other States were vassals of
the Qing. Even western States (e.g.,
The Netherlands) were considered to
be vassals in early Qing (17" century);
but in the middle Qing (18" century),
official Administrative Law excluded
western States from the list of Qing vas-

sals. There was no strict standard to de-

cide whether a State was vassal or not.
The reach of Qing vassals was flex-
ible and depended on the scope of Qing
ability to exercise control at a specific
time.

Generally, there were three layers
of the system: the first layer consisted of
States which shared the same civilization
with China and were culturally governed
by the ancient Chinese Empire, such as
Korea, Vietnam, and Japan; the second
layer was the Asian Inland, consisting
of nomads and tribes, which shared little
civilization with China but were influ-
enced by it and had long-standing rela-
tions with China, good and bad; the third
layer included States thousands miles
away, such as South Asia and Europe.’
In a word, there existed "sequences"
among those States. Those States that
were near China geographically and
shared civilization were the vassals hav-
ing the obligation to present tribute. The
Chinese Emperor appointed their kings
in an imperial order; they enjoyed pro-
tection from China and had the closest
relations with China. Other States only
had commercial relations with China and
China had no actual control of their ap-
pointment of Kings, even though China

sometimes would appoint them unilat-

3 Wenzhao, T. (1992), #7524 [Collect of
Fei Zhengqing], p. 5.
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erally. In those first layer vassals, there
was also a "sequence". To appoint kings
of vassals, China would send officials to
those close vassals and would only do it
documentarily when the vassal had less
close relationship with China.’

As mentioned above, the lines of
different layers were not rigidly defined.
Sometimes, in order to highlight its
highest position in this system, the Qing
government was willing to include those
States that only had commercial rela-
tions into the category of vassals as well
and considered merchants from those
States as tributaries. But on the other
hand, Qing had clear knowledge of the
range of its power, so the Qing did not
pursue real suzerain control over those
foreign States, even though sometimes
they were looked upon as vassals.®

A typical tributary relationship in
the eastern suzerain-vassal system was
as follows: economic relations consisted
of tributes and rewards; only those who
came to Qing to present tributes had the

right to transact with Chinese merchants;

4 ShiFu, Q. (1959), /& /CHISF K HIK
[Foreign Organizations in Qing Dynasty],
p. 13.

5 Yun, T. (1764), X7& £ 4 [Record of
Qing], Vol. 56, p. 1.

6 Zhitian, L. (1999), /Z#//C+ X5
HEBTE: " RN K L F e
[Postmodernism and China], p. 111.

military relations were mutual military
aid and protection; political relations were
quite unique, that Qing did not interfere
with vassals' domestic and foreign affairs
except for the appointment of kings in an
imperial order (this appointment was not
the decision and choice of king, but only
gave the king who had been chosen the
legal power as a king and showed Qing's
recognition of this power).

In fact, under the suzerain-vassal
system, commercial transactions were
the basic part of Qing foreign relations.
Except for commercial transactions,
Qing did not have ordinary diplomatic
foreign relations with western States.
The Qing held the view that foreigners,
even in western world, needed merchan-
dise such as tea, china, silk, and so on,
but at the same time the Chinese people
were autarchical. Some officials even
thought that other countries' taxation,
financial resources, and even economic
arteries were relying on the Qing. Thus,
the Qing did not have to establish diplo-
matic relations with western States.

However, the commercial trans-
actions were not like modern ones; they
were guided and controlled by the tribu-
tary system.’” Through this system, other

7 Qiya, X. (1988), 1275 1 /5 5l & BT
NI 457 47 [Foreign Trade Before Opium
War], p. 80.
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countries obtained economic benefits but
to the Qing government, its suzerain con-
trol over other countries was important —
its status as "center of the world" — rather
than any economic profits. For instance,
in seventeenth century, the Netherlands
wanted to obtain the right of free trade
from the Qing government after the
Dutch successfully occupied Indonesia,
but the Qing government ignored the re-
quest. In the eighteenth century, Britain
also wanted to gain free trade rights and
establish solid commercial relationships
with the Qing, but the Qing government
refused and said that Britain did not have
to send envoys to Qing to present tributes
because the distances were so great. The
Qing Government did not know about
Britain's development after the Indus-
trial Revolution and also did not realize
the importance of free trade with other
States; it still considered China to be the
most powerful country in the world that
need not depend on other States.®

The eastern suzerain-vassal sys-
tem created by China dated from rela-
tions between the emperor and feudal
princes thousands of years ago. Even
though the system developed from in-
ternal relations to international relations,

its essential value did not change: mo-

8  Zhichun, W. (1879), /& #/Zic [Qing
Foreign Policy], p. 170.

narchical ethics and hierarchy. Thus, the
equality of States did not exist under this
system. Any country, if it wanted to es-
tablish relations with China, became a
"vassal". They had to present tribute and
their kings had to be appointed by the
Chinese emperor. It is noteworthy that
ancient China never had a strict boundary
between vassals and non-vassals; its con-
trol of vassal States was highly flexible.
Even in Chinese territory, some frontier
areas were also called "vassal," which
showed the flexibility of China's control
of its territory and vassals. Taiwan was a
good example. In the eastern part of Tai-
wan, the people there were subjected to
tribes and had little connection with local
government. The Government called that
area a "vassal area". There was no taxa-
tion on the "vassal area", and they were
only subjected to casual governance by

the local government.

Collapse of the suzerain-vassal

system

In the eastern suzerain-vassal sys-
tem China controlled the world. There
were no modern boundary lines between
China and its vassals. This system was
not a typical "international" system,
but rather was a "no-neighbor-empire".

In the meantime, even to typical vassal
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States, China did not interfere with their
domestic and foreign affairs; hierarchy
was enough. The Qing Government
did not pursue governance over vassal
States; instead, those vassal States vol-
untarily respected China as suzerain and
also served as a natural military protec-
tive screen of China.

In contrast with the eastern sys-
tem, the Treaty of Westphalia estab-
lished the most important principles of
western international law — sovereignty
and equality, which indicated the birth of
western international law. Also, religious
beliefs, including freedom, equality, and
democracy, played important roles in the
development of western international
law. Its most distinctive characteristic
1s that States have sovereignty and are
independent international legal persons.
Each State has a certain territory, popu-
lation, independent government, and
absolute sovereignty. As for the econo-
my, after the Industrial Revolution, the
western world developed laissez faire
under capitalistic structures. There was
no absolutely powerful State controlling
others. To maintain stable international
relations, western States adjusted them
by balancing actual economic interests
among States. Because of the balance
and also because they needed more and

more goods, capital, and markets to de-

velop, it was inevitable for western States
to seek them outside of Europe, that is,
to expand outward. Exploring overseas
markets became their major activity, to
compete with each other.

Finally European States came
to the eastern world. The Opium War,
known as the Anglo-Chinese War, begun
in 1840, indicated a "formal" collision
of the two totally different international
systems: sovereign equality and hier-
archical inclusion.” However, this was
not only a competition of different legal
systems; it was also China's struggle to
protect its sovereignty and integrity, and
to fight against colonialism from west-
ern States. Before the Opium War, China
was unwilling to give equal treatment to
foreign States; after the war, it was for-
eign countries that did not want to treat
China equally.'’ Beginning in 1840, dur-
ing and after several wars with the Unit-
ed Kingdom, France, Japan, Russia, and
other countries, China was forced to sign
many treaties with different countries
requiring China to treat those countries
"equally".

With more and more treaties be-

ing signed by China involuntarily as a

9  Zhitian, L. (1999), /7 /C 7 X 5
FEBIE: "R FEEN" B L
[Postmodernism and China], p. 105.

10 Yanxian, J. (1996), 7#7E V(¢ & A4
[China's Modern History], p. 9.
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result of wars and after more areas sur-
rounding China became the victims of
colonialism; China's suzerain-vassals
system was destroyed. In 1878 Britain
conquered Afghanistan; in 1876, Uz-
bekistan became part of Russia; in 1861,
Sikkim belonged to Britain; in 1865,
Britain obtained control of large part of
land in Bhutan; in 1851, Spain conquered
the Philippines and Siam was protected
by France; in 1862, Britain conquered
Myanmar; 1863, France controlled Cam-
bodia; in 1874, France required Vietnam
to separate from China's suzerain-vessel
relationship and then conquered Viet-
nam''; in 1872, Ryukyu became a vassel
of Japan and then became part of Japan
in 1879; in 1876, Japan stop paying trib-
ute to China; in 1876, Korea was forced
to interrupt the suzerain-vassal relation
with China by Japan. After a series of
wars, China was not the "the center of
the world" any longer and forced to give
up most of its vassals; on the other hand,
vassal States in the past became inde-
pendent States or colonies controlled by
western States. Finally, despite several
struggles, China was forced to surrender
many parts of its territory and territorial
sea, independence of the administration

11 It led to the France-China War. Defeated
by France, China was forced to recognize
France's control of Vietnam and China's
suzerain-vassal relation ended.

of justice, and customs powers to west-
ern States.

It was a lengthy period from the
time when the Qing government came
across western international law for the
first time to the time when western in-
ternational law destroyed and eventually
replaced the eastern system. During the
period, the Qing Government was strug-
gling to protect its interests by retaining
its traditional power in East Asia. To do
so, officials were forced to study and use
western international law when dealing
with western States. They tried their best
to reconcile these two different systems.
Even though they finally failed, there
were many cases illustrating their strug-

gles during this period.

Case study: Ryukyu Sailor
case — early conflict of these two
systems

In 1864 the Chinese version of
The Elements of International Law writ-
ten by Henry Wheaton appeared; it had
an impressive impact on the acceptance
of western international law in Asia. The
Qing government printed and distrib-
uted 300 copies for trading ports to use

when dealing with foreign States.'? In

12 /AR FF4E K [Foreign Policy in
Tongzhi Dynasty], 1836, Vol. 3, p. 1185.
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the Ryukyu Sailor case, the Qing Gov-
ernment began to use international law
from The Elements of International Law.
But those officials held different views
on these brand new concepts. The case
witnessed the Government's developing
use of and different attitudes towards
western international law.

Background

In the early Qing, Taiwan became
part of China. As mentioned above, part of
Taiwan was called a "vassal area". In this
area the Qing government did not deter-
mine the local government, and Taiwanese
aborigines living there were not under ef-
fective control. They sometimes killed for-
eign sailors and merchants in this area.

The Rover Incident occurred in
March 1867, when the American mer-
chant ship Rover was wrecked off the
coast of Taiwan. The United States Gov-
ernment wanted to persuade the governor-
generals in Fujian and Zhejiang (Chinese
provinces near Taiwan) to intervene and
put pressure on the Qing authorities in
Taiwan to resolve the issue. In response,
the officials of Fujian stated that the Qing
government had no control of those ab-
origines living in the "vassal area" and
they were not Chinese people, thus Qing

had no jurisdiction over the issue."” The

13 /AR HF4E K [Foreign Policy in
Tongzhi Dynasty], 1836, Vol. 5, p. 2107.

American Consul in Fujian province re-
plied that for two hundred years the Qing
had never recognized its "vassal area"
in Taiwan as an independent State and
controlled the whole area by regulating
commerce and some other conduct.'* The
Qing central government also disagreed
with the local governmental statement
regarding jurisdiction by confirming that
even the "vassal area" was controlled by
Qing.

Although the Qing had absolute
control of Taiwan, this control was flex-
ible. A vassal people could be free from
government control if they so wished. To
the Qing Government, whether vassals
were under Qing actual political con-
trol or not could not affect governmental
ownership of Taiwan. "Citizens-vassal
people" was an administrative hierar-
chy that only reflected different levels of
influence by Chinese civilization rather
than ownership.

By contrast, in western interna-
tional law, effective governance is an im-
portant factor to constitute sovereignty.
In the early 1870s the American Consul
in Zhejiang province changed his mind
and asserted that because local officials

said those aborigines and their lands were

14 Jiamo, H. (1966), £ 45 672 —/\ /Y
2 — /(17 [United States and Taiwan:
1784-1895], p. 213.
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not under control of the Qing, the "vassal
area" was not part of China. Encouraged
by this assertion, Japan began to invade

and occupy this part of Taiwan.

Rise of western international law

in China

As mentioned above, after a se-
ries of wars the Qing signed many trea-
ties with other countries. One was the
Sino-Japanese Friendship and Trade
Treaty. When negotiating, Chinese offi-
cials used The Elements of International
Law to protect Chinese interests, so the
treaty protected equal rights and respect-
ed territorial integrity and political inde-
pendence of both countries. But Japan
did not stop invading Taiwan despite the
treaty.

On 18 October 1871 four ships
started from Naha (Japanese city) to the
Ryukyuan Kingdom. They were ship-
wrecked; one reached the eastern tip of
Taiwan ("vassal area") and 54 sailors
were killed there. Another ship reached
the western part and was safe. The local
government protected sailors and sent
them to Ryukyu.

Japan thought this was a good
reason to invade Taiwan. To achieve this,
the Japanese government unilaterally es-

tablished suzerain-vassal relations with

Ryukyu. Thus, Japan obtained justifica-
tion to interfere with the case as the su-
zerain of Ryukyu. Then Japan threatened
to invade Taiwan to solve the dispute.
Japan adopted western international law
concepts and insisted that the "vassal
area" was actually terra nullius, so inva-
sion and occupation was legal.

However, the eastern suzerain-
vassal system recognized that Taiwan
was part of China even if there was no
effective governance. Because Chinese
officials were gradually becoming famil-
1ar with western international law, some
encouraged the Qing government to gar-
rison the "vassal area" in order to estab-
lish effective control according to west-
ern international law.’* And the Qing
government did so after Japan began to
invade. But Japan still invaded the "vas-
sal area" as revenge and even required
Qing officials to cooperate.'®

Qing officials refused to do so.
In the Notes to Japan they declared that
the Qing government had absolute terri-
torial rights over Taiwan and governing
power over all people in Taiwan accord-

ing western international law. To prove

15 Weiming, Z. (2011), A7 /5 X7 [# 72
H915 /] [Late Qing Use of International
Law], p. 31.

16 [ai5 #1270 5546 K [Foreign Policy
in Tongzhi Dynasty], 1836, Vol. 10,
pp. 5149-5150.
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this, the Qing government referred to the
County Annals of Taiwan and found that
even without real administrative con-
trol of "vassal area," local government
continually regulated commerce of the
whole Taiwan, controlling the supple-
ment of salt and other important goods to
the vassal people. What is more, Ryukyu
was a vassal of the Qing rather than Ja-
pan, so the Qing government had exclu-
sive jurisdiction over the case.

In addition, Japan's invasion, ab-
sent negotiating with and giving notice
to the Qing Government, was also a vio-
lation of western international law. Japan
violated its obligations under the Sino-
Japanese Friendship and Trade Treaty
to respect Qing's sovereignty and territo-
rial integrity. Japan's purpose to invade
Taiwan was not to resolve the case, but
to obtain control over Taiwan and de-
stroy Qing sovereignty. However, Japan
ignored the Notes and refused to with-

draw troops.

First-time use of international

law — limited and self-interesting

This was the first time that Chi-
nese officials used western international
law to deal with international conflicts.
On one hand, the Qing government be-

gan to enjoy the benefits of using west-

ern international law. First, the western
world changed their views of the case
after Qing officials sent the Notes clari-
fying Taiwan's status as part of Qing by
sufficient evidences. Japan was at a dis-
advantage and lost some support. For
example, Russia and Britain stopped
selling warships to Japan.'” Second, the
Qing government required other coun-
tries to remain neutral. The American
Consul, Charles W. Le Gendre, and
some officers directly participated in Ja-
pan's invasion. The Qing Government
sent a Note to the United States, citing
the The Elements of International Lawm
and urged the American government to
stop Le Gendre and stop leasing ships
to Japan." Then American officers ap-
prehended Le Gendre. After the continu-
ous negotiations of Qing according to
western international law, Britain, Spain,
United States, and some other countries
remained neutral.

On the other hand, even though
the Qing required other countries to be
neutral, the Qing government planned
to buy warships and import technolo-

gies from them. In the view of Qing of-

17 Weiming, Z. (2011), A7 /5 57 [# 72
H915 /] [Late Qing Use of International
Law], p. 39.

18 HISELF RN SLE (1846-1931) [Record of
International Documents of United States
and China (1846-1931)], 2006, p. 126.
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ficials, Japan had declared war, and so
was bound by the international law of
war; instead, China did not declare war
against Japan and could seek help from

other countries."

Continuous use of international

law during confrontation

When Japan refused to withdraw
its troops, the Qing took several mea-
sures to end the confrontation accord-
ing to western international law. First,
the Taiwan local government managed
to place the "vassal area" under control,
made sure that no Ryukyu people were
killed in that area, and, more important-
ly, changed its status as part of the Qing,
which meant that people in that area
started to pay taxes and were controlled
by local government politically. At that
time, both Japan and the Qing had pun-
ished aborigines who killed. However,
Japan still refused to leave and insisted
that part was a vassal of Japan. Second,
the Qing continued to send several Notes
to Japan to declare sovereignty and Ja-
pan's violations of its obligations under
the Sino-Japanese Friendship and Trade
Treaty. But Japan ignored all of them.

19 Weiming, Z. (2011), #47& 7[5 X1 15 577
[915 M [Late Qing Use of International
Law], p. 40.

However, because the Qing Government
sent more troops and many Japanese
soldiers were acclimatized, Japan was
forced to think about withdrawal. Japan
stated that it would not withdraw troops
until the Qing paid their military expen-
diture.”® The Qing Government refused.
Four months after the Qing sent those
Notes, Japan responded that Japan's pur-
pose was to punish those aborigines rath-
er than make an invasion,”! which was
inconsistent with its acts in Taiwan.

First, the Qing refused to pay
military expenditures. Japan was the one
who had invaded Qing territory and de-
served no payment at all. Second, the
Qing was willing to resolve the conflict
through arbitration according to western
international law.?? Third, some Chinese
held the view that Japan was required to
protect the Chinese in Japan and their
properties according to western interna-
tional law.?

During the confrontation, the
Qing and Japan spent more than 40 days
negotiating and debating over the issue

of ownership of the "vassal area." As

20 Ibid. P. 41.

21 AR #E R K 5545 K [Foreign Policy in
Tongzhi Dynasty], 1836, Vol. 10, p. 3761.

22 Weiming, Z. (2011), A4 /5 57 [# 72
K915/ [Late Qing Use of International
Law], p. 42.

23 Ibid.
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mentioned above, in the eastern suzer-
ain-vassal system, a '"vassal area" be-
longed to the Qing; but Japan insisted on
using western international law to justify
its invasion, stating that the area was ter-
ra nullius. Thus, the Qing government
tried to use the western system to justify
its position, even though some officials
rejected the notion that western interna-
tional law could bind the Qing.

First, given that the Qing govern-
ment set up counties in Taiwan and relo-
cated more than 10,000 Chinese people to
live there, the Qing had effectively gov-
erned Taiwan. The governance lasted for
200 years. During this period, other coun-
tries did not object to the situation, so they
had implicitly recognized this ownership.
Even though there was no government in
the "vassal area", every county had spe-
cialized individuals to regulate the ab-
origines and also had the power to pros-
ecute criminals there, even incidentally.
This relaxed governance style was not
unique in China; it reflected the way that
the Qing governed its frontier areas and
did not mean that the Qing totally gave up
its sovereignty over those areas.

Second, the Qing Government re-
alized that both the Qing and Japan were
at fault. The Qing should have declared
sovereignty and taken international re-

sponsibility when the Rover incident oc-

curred rather than avoiding international
responsibility by stating that the "vassal
area" was not part of the Qing. Japan
was at fault by invading Qing territory
and violating its obligations under the
treaty. The Qing should have taken the
responsibility to punish the murderers in
that incident. But Japan punished them
by itself, so the Qing could have reim-
bursed their expenses with regard to the
punishment. But Japan's military expen-
ditures were not reasonable, so the Qing
refused to pay.

The problem was finally resolved
after negotiations and mediated by Brit-
ain according to western international
law. The Beijing Agreement was signed
in 1874. Japan withdrewits troops; China
paid Japan 400,000 taels of silver for the
costs of building houses and roads and
punishing aborigines and paid 100,000
taels of silver to Ryukyu as compensa-
tion for the deaths of the seamen.

Brief summary: challenges to
the suzerain-vassal system

China benefited from the suzer-
ain-vassal system for thousands of years.
However, after China opened its door to
the world of the nineteenth century, it
witnessed dramatic changes in economic
and political structures all over the world
and was forced to recognize and use the

modern western version of international
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law. As shown by the Ryukyu Sailors
case, when the Qing government lacked
sufficient military force to deal with in-
vasions from other countries, it used
western international law as a tool to re-
strain Japan's aggressive acts and obtain
other countries' support.

When China realized the differ-
ences between western and eastern con-
cepts of territory and vassals, the Gov-
ernment began to find an effective way
to justify its relaxed control of "vassal
area" according to western international
law. However, China could not accept all
concepts of western international law and
abandon its own. At that time the Qing
Government wanted to localize western
international law; when it benefited the
Qing, the Qing would use it and when it
did not, the Qing would continue to use
the suzerain-vassal system. An example
is the Qing's different views with regard
to the neutral status of other countries
during a confrontation. On one hand, the
Qing stopped other countries from pro-
viding warships to Japan; on the other
hand, the Qing was willing to buy war-
ships form those countries because offi-
cials thought that helping the aggrieved
countries was real justice and neutrality.

At least this case introduced
western international law into Chinese

suzerain-vassal system and added some

western concepts of sovereignty to the
traditional system. The Qing government
realized that the relaxed governance of
its territory would lead to misunderstand-
ings about its sovereignty and ownership.
During and after the Self-Strengthening
Movement,** more concepts of western
international law were introduced to the
Qing and gradually transmuted intothe
Chinese traditional view of an interna-
tional system, which entailed more in-
tensive encounters between the eastern

and western styles.

Case study: status of
Korea debate — diplomatic

transformation of the late Qing

Relation with Korea in the late
Qing is a good illustration of the Qing use
of modern international law in its own
structures of traditional international re-
lations. Interestingly, when dealing with
Korea, the Qing Government used two
different approaches: the Department of
Minorities and Vassals insisted on tradi-

24 The Self-Strengthening Movement (1861—
1895) was a period of institutional reforms
initiated during the late Qing Dynasty
following a series of military defeats and
concessions to foreign powers. The Qing
Government adopted Western military
technology and armaments, establishing
shipyards and arsenals, hiring foreign
advisers to train Chinese artisans to
manufacture such wares in China.
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tional etiquette and the Ministry of For-
eign Affairs focused on modern ways
acceptable to western States.”> These
two methods were not mutually exclu-
sive. After a series of wars with west-
ern States, the Qing began to establish
diplomatic relations with western States
based on treaties and modern western
international law; in the meantime, the
Qing continued to deal with the States
surrounding China based on the eastern
suzerain-vassal system, which was called

"One Diplomacy, Two Systems".?

Cooperation and conflicts of two
diplomatic systems

In 1871 the Qing and Japan signed
a peace treaty recognizing the equal sov-
ereignty of one other. Japan ceased to be a
vassal of the Qing and began to intervene
in Korean affairs. When Japan asked Qing
officials whetherthe Qing governed Ko-
rea, the Qing responded that Qing was not
governing Korea and would not intervene
in Korea if Korea continued to respect the

Qing as its suzerain and presented tribute

25 Mali, R. (2002), /a5 #1251 [ (77
X IR ST HE DT (1862-1874) [China's
Last Resistance and Conservation (1862-
1874)], pp. 294-296.

26 Weiming, Z. (2011), #47& 7 [H X1 15 o717
[915 M [Late Qing Use of International
Law], p. 88.

in a timely manner. Believing in pacta sunt
servanda, the Qing thought Japan would
not invade Korea after signing the trea-
ty, which provided that those two States
should respect the territorial integrity and
political independence of each other.

In 1875 Japanese forces attacked
Korea. The Qing Governmentcondemned
Japan's violation of treaty by invading the
Qing vassal. Later Japan expressed its
willingness to establish peaceful relation
with Korea.?” At this point, the Ministry
of Foreign Affairs would not intervene
because the traditional system governed
Sino-Korean relations. The reason was
that, as a vassal of the Qing, Korea had
autonomous powers to deal with foreign
affairs and decide whether to establish
peaceful relations with Japan. Howev-
er, Japan knowingly misunderstood the
Qing's attitudes towards Korea, insisting
that the Qing's non-intervention showed
Korea's independent status from the
Qing, so that Japan's attack and invasion
was not a violation of the peace treaty.

Admittedly, the Qing's concept of
vassals was inconsistent with the western
one. In the western system, if a State exer-
cises its power to appoint and receive am-
bassadors, sign treaties, and so on, it is an

independent State, regardless of whether it

27 Shixue Hui, Z. (2000), 7 H 4% [Sino-
Japan War], pp. 292-295.

International law in ancient China: encounter of the suzerain-vassal system...


http://publishing-vak.ru/english/index.htm

94 Matters of Russian and International Law. 52014

1s influenced by other States. And as a su-
zerain State, it has the obligation and right
to intervene in the vassal's domestic and
foreign affairs. To Japan, the Qing express-
ly gave up its obligation as a suzerain, so
it was not unreasonable to consider Korea
to be an independent sovereign according
to modern international law. It is a good il-
lustration of the confusion caused by these
two different international systems.

To clarify the confusion and
strengthenthe Qing's status as suzerain, dif-
ferent officials had different tools. Unlike
the Department of Minorities and Vassals,
which insisted on the traditional view, of-
ficials in Ministry of Foreign Affairs tried
to incorporate modern international law
in their arguments. First, Japan's violation
of the treaty was a clear violation of in-
ternational law. Second, they used natural
law to justify the Qing's suzerain status
because the suzerain-vassal relation with
Korea had lasted for a long time and was
recognized by the world. They tried to use
natural logic to rebut the modern view of

vassals in the eastern world.

Transformation of Qing suzerain
power over Korea: use of

modern international law

After 1876, not only Japan but

also other western States tried to con-

trol Korea, commercially and politically.
The Qing realized that the traditional
suzerain-vassal system could not effec-
tively adapt to the changing international
situation. Rather than passively reacting,
the Qing was willing to resolve the situa-
tion in advance.?® The concept of balance
of power came into Qing official minds.
Also, gradually, Qing attitudes towards
Korea changed from non-intervention to
initiating intervention. The Qing Gov-
ernment used modern international law
selectively to support and replace its tra-
ditional view.

The balance of power theory
takes the view that no State can be strong
enough to dominate all others. Originat-
ing in Europe, the concept is that when a
State is stronger than other States, it will
take advantage of this and attack weaker
States, which provides an incentive for
others to unite in a coalition to defend
against the anticipated attack. When
dealing with Korean situation, the Qing
Government directed Korea to establish
commercial relations with western States
and obtain their support. Specifically, the
Qing ordered Korea to open those trad-
ing ports that had been opened to Japan

to western States, rather than opening

28 Tingyi, G. (1972), JEFEH# HE#EHKZ L
#} [Relations among China, Japan and

Koreal, p. 377.
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other ports. Then, when there were con-
flicts with Japan, other western States
had an interest to protect Korea.”

The Qing used the concept of
vassals in western international law to
justify its intervention in Korea. When
the Qing ordered Korea to establish
commercial relations with western
States, Qing officials knew this require-
ment was inconsistent with traditional
suzerain-vassal system because it was a
direct intervention in the vassal's foreign
affairs. But the Qing had to do this in or-
der to restrain Japan from destroying the
Qing traditional relation with Korea. So
Qing officials were eager to reconcile the
western system with the eastern one.

First, the Qing used the western
concept of suzerainty. The Qing changed
its view with regard to non-intervention
and sent officials to Korea to preside
over negotiations and the conclusion of
treaties, acting as a suzerain State ac-
cording to western international law.
When presiding over the negotiations,
the Qing insisted upon its suzerain sta-
tus with respect to Korea and the western
States accepted this assertion. Second, in
the name of presiding over the commer-

cial negotiations, the Qing sent officials

29 JEFES L FL [Materials of Qing's
history of diplomacy], 1934, Vol. 16,
p. 305.

to control Korean domestic and foreign
affairs, especially to control military
forces, and even sent troops to Korea to
confront Japan. However, the Qing inter-
vention only had the purpose to protect
Korea and northeastern China against
invasion and occupation by Japan. The
Qing did not totally accept the western
view of international relations and did
not change Korea from an eastern style

vassal to a western style colony.

Special status of Korea — mixture

of two systems

To achieve these purposes, dur-
ing the negotiations the Qing focused on
Korean sovereignty and tried to come
up with fair and equal agreements with
western States. Those treaties exhibited
some western international legal con-
cepts. The exchange of diplomatic and
consular representatives must be done in
an equal manner. The obligation of pro-
viding assistance to ships in distress was
included. Korean judicial sovereignty
was respected and consular jurisdiction
was limited. Foreign merchandise was
subjected to Korean tariff regulations.
Those treaties included the most-fa-
vored-nation principle and a declaration
that they were subject to regulation by

modern international law.
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The treaties included some tradi-
tional eastern views. As a suzerain State
presiding over the negotiations, the Qing
controlled the process and Chinese lan-
guage prevailed when an inconsistent in-
terpretation occurred. In annexes to the
treaties, Korea declared itself as a vas-
sal of the Qing but retained autonomy
to govern its domestic and foreign af-
fairs. But at the same time, other States
should treat Korea fairly and equally and
not interfere in the Qing suzerain-vassal
relation with Korea.** The Qing also
strengthened its suzerain-vassal tie with
Korea by obtaining privileges in various
fields, such as consular jurisdiction and
preferential commercial treatment.

Influenced by the Qing view of'the
transformation of international relations,
Korea gained a special status — vassal of
the Qing within eastern suzerain-vassal
system and an independent sovereign
outside the system.

Brief summary

During the encounter between the
eastern and western international sys-
tems, the Qing use of the western system
was not uncommon. Rather, the use was
sometimes creative. The western system
and views failed to dominate, but were
indispensable. It even led the eastern
system to change and evolve with de-

30 Ibid.

velopment of the international situation.
Korea's special status was an invention
of Qing officials after struggling to rec-
oncile China with western international
law. This mixture achieved a strange but
stable balance in the situation of north-

eastern Asia.

Case study: Sino-French War —
use of international law based on

eastern system

Before the Sino-French War, sev-
eral important books on western interna-
tional law were translated into Chinese
and introduced to the Qing. More offi-
cials accepted international legal con-
cepts. During the war, China showed an
unprecedented willingness to use west-
ern international law as guidance in the
negotiation of international affairs and

military actions.

Validity of suzerain-vassal
relationship between Qing and

Vietnam

In the 1870s, France invaded the
South of Vietnam, six provinces of which
became a French colony. In 1873, re-
quested by Vietnam, the Qing sent troops
to aid Vietnam. The Qing Government

refused in response to France's Note to
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recognize France's rights in Vietnam. In
1874 Vietnam and France signed a peace
treaty. The Qing declared that it refused
to recognize the validity of the treaty
and required France not to obstruct Qing
rights in Vietnam as its suzerain.’!

The treaty provided that Viet-
nam was an independent sovereign and
France had the right to protect and care
about its sovereignty. The Qing objected
to the treaty not because France had the
right to protect Vietnam; rather, the Qing
disagreed because the treaty denied Chi-
na's rights in Vietnam as suzerain State
and completely excluded China's right to
interfere. To the Qing government, the
treaty's purpose was to end the suzerain-
vassal relationship between the Qing and
Vietnam by establishing Vietnam's inde-
pendent sovereignty.*

Just as the debate over Korea's sta-
tus mentioned above, the arguments wheth-
er Vietnam was a Qing vassal became the
critical issue. France used western interna-
tional law to justify its position, declaring
that the Qing never had actual and effec-
tive control over Vietnam. Qing officials
disagreed. First, they could not accept that

France directly imposed European inter-

31 Yanjiu Yuan, Z. (1983), #7484 5 74 1
[Debates and Negotiations between China
and France on Vietnam], pp. 150-152.

32 Ibid. P. 170.

national law on the eastern world without
considering the different situations and
structures.” Second, even though France
insisted that Vietnam was an independent
sovereign; they did not really respect Viet-
nam as a sovereign by conquering, occu-
pying, and governing.** To Qing officials,
the French aim was to make Vietnam its
protected State and secure a colonial rela-
tionship with Vietnam.

Unfortunately, unlike the creation
of the mixed status of Korea, the Qing
Government's use of western interna-
tional law to protect its control over its
vassal State failed, and the failure even-

tually led to war.

Eve of the war — negotiation and

violation of bilateral treaties

To resolve the problem peaceful-
ly, in 1882 the Qing tried to negotiate a
treaty with France to share control over
Vietnam. Specifically, in the treaty France
promised not to invade Vietnam and the
Qing promised to withdraw troops; also
the treaty drew a line in Vietnam, south

of which was under the control and pro-

33 JEILZ L LRIV [Guangxu's
Records of Relations between China and
France], 2011, Vol. 4, p. 321.

34 Weiming, Z. (2011), #7571 H X1 [ 72
[915 /] [Late Qing Use of International
Law], p. 60.
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tection of France. However, France, af-
ter signing the treaty, continued invading
the northern part of Vietnam. The Qing
had conflicts with French troops but was
defeated several times. But the Qing did
not give up trying to find a peaceful way
to resolve the problem.

Then Sino-French Agreement was
signed in 1884. The Qing promised to
withdraw troops and France promised not
to ask for reparations, stating that the two
parties must propose and reach a detailed
plan to reorganize Vietnam within three
months. But only three days later, France
sent military forces to the northern part
of Vietnam (in Qing control, according to
1882 treaty), killed the Qing envoy, and
forced the Qing to pay their military costs.

France repeatedly violated its ob-
ligations under the treaties. Its acts were
inconsistent with western international
law. Qing officials knew this and used
western international law many times
to negotiate with France and condemn
French violations. At this time the Qing
Government had unprecedented confi-

dence in western international law.

Declaration of War and
Protection of Foreign Nationals

Negotiations between France

and the Qing broke down in mid-August

1884. French military forces attacked the
Chinese fleet at Fuzhou and annihilated
the Qing Fujian fleet. Now the Qing Gov-
ernment changed its tolerant attitudes and
finally declared war against France.

The Qing had no knowledge of
a declaration of war in western interna-
tional law in the several wars before the
Sino-French War. The Qing often fought
against a State at some place or other and
in the meantime was on friendly term
with this State elsewhere. After western
international law was introduced, Qing
officials learned that a declaration of war
was a procedural requirement for a war
between States. The advantage was that
when other States knew the identity of
a warship, they should comply with the
international law of war to be neutral
and not to provide military supplies and
military intelligence. On 26 August 1884
the Qing Emperor declared war and sent
Notes to the envoys of other States. At
the same time, the Qing criticized France
for starting an undeclared war and vio-
lating international law.

The Qing assumed its obligations
to protect French nationals in Qing ter-
ritory according to western international
law. The Qing Government promised to
those French nationals that they could
stay in the Qing and continue their daily

life. The Qing would not deport them and
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or confiscate their property unless they
took part in the war against the Qing.*

As mentioned above, the Qing
declared war to make other States remain
neutral. The Qing showed its optimistic
and naive confidence in other States at
first. However, despite repeated objec-
tions, Macao provided land and food to
the French military. Denmark and Britain
supplied French forces with military in-
telligence. Russia and the United States
expressed their non-cooperation.* In ad-
dition, the Qing Government realized
that neutrality had disadvantages for the
Qing itself to obtain international aid.
They could not get the warships they had
ordered in Germany when France block-
aded Taiwan. When the Qing military
forces were in battle on the mainland,
Taiwan was in danger without military
assistance from other States.

After realizing this dangerous
situation, the Qing began to change
their attitudes towards modern interna-
tional law and stopped strictly comply-
ing with it. After Britain confessed that it
had shipped military supplies to French
forces, the Qing requested Britain to ship

35 JEESX L [Materials of Qing's
history of diplomacy], 1934, Vol. 45,
p. 820.

36 Yanjiu Yuan, Z. (1983), 77481
[Debates and Negotiations between China
and France on Vietnam], pp. 150-152.

ammunitions and weapons to it. In ad-
dition, the Qing sought military support
from Germany secretly, and Germany
did send troops disguised by commercial
documents to China.?’

Brief summary

The Sino-French War is notewor-
thy because it was the first time that the
Qing Government had voluntarily and
systematically used western international
law during a war. Before the war, only a
few scholars and officials tried to do this
and the use was limited to such narrow
issues such as the rights of ambassadors
or declarations of sovereignty.

During the war, the Qing Gov-
ernment pattern of action was to refer
to western international law in order to
condemn France's violations and then
negotiate. The Qing had unprecedented
confidence in western international law
at first; because of this confidence, the
Qing tried to replace its traditional con-
cepts and actions in order to establish a
mode of modern diplomacy. To survive
worldwide colonialism,*® the Qing was
willing to behave according to the west-

37 Weiming, Z. (2011), A48 1[5 X7 [# fp 72
K915 /] [Late Qing Use of International
Law], p. 78.

38 After Japan annexed Ryukyu and forced
it to depart from Qing control, most of
the Qing vassals were in danger of being
conquered. Britain, Russia, and Japan
invaded States which surrounded the Qing.
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ern system of international law accepted
by western States.*

Later the Qing use of modern in-
ternational law was selective and evolv-
ing. The Qing complied with interna-
tional law when this was advantageous.
Officials selectively used western con-
cepts of vassals and protected States to
justify the eastern system, disregarding
their different applications. When realiz-
ing that many States did not remain neu-
tral after the Qing declared war against
France, the Qing stopped strictly com-
plying international law and also sought
help from other countries.

This selective use of modern in-
ternational law served the purpose of
protecting the eastern system of interna-
tional relations. It could hardly be used to
prove that China in the nineteenth centu-
ry was willing to place itself in the west-
ern system. When there was an inconsis-
tency between western international law
and the eastern suzerain-vassal system,
the eastern system prevailed. For the Chi-
nese people, the eastern system was the
basis of their civilization and could not
be altered totally. Admittedly, the Qing

Government appreciated some parts of

France, after invading Vietnam, even
threatened to invade Qing territory.

39 Tao, T. (2001), AER/ZHIA SHEE 1 [H

[Import of International Law in Late
Qing], p. 321.

modern international law, such as justice
and rationality, and was willing to estab-
lish western-style international relations
regulated by modern rules at a certain
level. However, the Qing Government
did not have blind faith in the western
system. When the Qing insisted on its
own international view, it also changed
its optimistic attitudes towards modern
international law after realizing that co-
lonialism from the western world over-

rode its own international law.

Conclusion

No matter how late the Qing
government used western international
law, whether forced, or active, or even
creatively, the western system was only
treated as a tool for China's internation-
al contacts to achieve its self-interested
diplomatic goals and survive colonial-
ism in the nineteenth century. The east-
ern suzerain-vassal system had been the
basis of Qing foreign policy.

The western system did not re-
place the eastern one abruptly; rather, it
was combined with the eastern traditional
system and experienced a lengthy period
of mixture until it finally replaced eastern
system and international law was unified
globally because of the western world's

comprehensive powerful strength.
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Although different and competi-
tive, both the ecastern suzerain-vassal
system and the modern western interna-
tional legal system were based on those
two worlds' own unique economic and
political characteristics and had their
own values. As a loose political link,
the eastern suzerain-vassal relation was
a useful enable the eastern world to de-
velop stably for thousands of years. But
the values of modern international law,

such as freedom and equality, are more

suitable for modern economic and po-
litical structures. China's traditional sys-
tem was not justification for its seclu-
sion and, at the same time, the western
world could not justify its colonialism
by modern international law. It is diffi-
cult to say that this was a collision of two
civilizations. Rather, it was an encounter
and a competition of two systems, one
of which would prove to be more suited
to the modern world, economically and

politically.
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Me:xaynapoanoe npaso B /I[pesaem Kurae:
KOJIJIM3HUSI BOCTOYHOM CUCTEMbI CIO3€PEeH-BACCAJ M 3aNaHOM

CUCTEMbI MEKIYHAPOJAHOIO0 npaBa B 19-m Beke

JIn FIOu
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AHHOTALIUA
Ha npotsi>keHun ThICSY JIET BOCTOYHASI CUCTEMA CIO3E€PEH-BACCall, IIPEACTABICH-
Hasg Kuraem m kuTalickoi NMBHIM3AIMEH, OblJIa OCHOBOM MEXIYHAPOIHBIX OT-
HOIIIEHUH U TOCYIAapCTBEHHOTO CTpos B BoctouHoit A3uu. /[anHas Tepputopus
3¢ (dEeKTHBHO peryImpoBaiach B paMKax JaHHOW CHCTEMBI JI0 TeX TOop, ToKa 3a-
MaJIHbIE MEXKIYHAPOIHbIE PABOBHIC MTOHITHUS HE BEpHYIUCHh Ha JlanbHuil BocTok
B JeBITHaAATOM Beke. CTalIKUBasICh C TEM, YTO CUMTAJIOCH OOJIBIIIMM HCIBITA-
HUEM, MPABUTEIIBCTBO B MOCJIEAHUE TO/bl CYIIECTBOBAaHMUS nuHAcTuu LluH cra-
paJioCch W30 BCEX CUJI 3AIIUTUTH BOCTOYHYIO MEKIYHAPOAHYIO CUCTEMY U CBOU
COOCTBEHHBIE UHTEPECHI. XOTh U MPUMEHEHUE €BPOIEUCKOTr0 MEXIYyHAPOIHOTO
npaBa ObLII0O HEM30EKHO, OHO TIPETEPIIETIO PSIT U3MEHEHUN: OT COMPOTUBICHUS K
BBIHY)KJICHHBIM MepaM, OT U30UpaTeIbHOTO MPUMEHEHUS K MPOAYKTUBHOMY HC-
MOJIb30BaHMIO. B cTarbe paccMOTpPEHO JaHHOE CTOJIKHOBEHHE, 00paIasch K TpeM
Pa3IMYHBIM CITy4asiM, KOTOPBIE HAIJISTHO JEMOHCTPUPYIOT ycuius apeBHero Ku-
Tast 3alUTUTh CBOM UHTEPECHI U JINAEPCTBO B BocTouHoi A3uu.

KuiroueBsble ci1oBa
Bocrounasi cucrema crozepeH-Baccai, EBpomnenckoe MexIyHapOIHOE Mpaso,
KOH(JIMKT, OrpaHUYEHHOE MPUMEHEHNE, KOPBICTOIIOOUBOCTD, TUIIJIOMATHYECKHUE

npeoOpa3oBaHus, MPOTYKTHBHOE UCIIOIb30BAHUE.
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