50 Matters of Russian and International Law. 8-9'2014

YK 347.9

Oxa3zaHus NPpaBoOBO MOMOIIH 110 JeJIaM € Yy4acTueM
HHOCTPAHHOIO JIEMEHTA B IPAKIAHCKOM

CYAONIPON3BOACTBE

Maxkynuna Mapusi AHjapeeBHa

AcniupaHT Kadeapbl TpaXxIaHCKOTO TpoIiecca,

CaparoBckas TocyapCTBeHHAs IOpUINUECKas aKaaeMus,

410056, Poccuiickas @enepanus, Caparos, yi. YepHsiieBckoro, 104;

e-mail: m_makunina92@mail.ru

AHHOTAUMSA
B Hacrosmen crarbe paccMaTpuBaeTCsl MHCTUTYT OKA3aHMSI IPABOBOU IIOMO-
1Y 110 TPaXKJAHCKUM JIeJIaM, @ UMEHHO CYIIIHOCTb, CyObEKTBI U COIEpKAHUE

MEKTyHAapOIHOM ITPABOBOM ITOMOIIM B I'PAKIAHCKOM CyIOIIPOU3BOACTBE.

JIJisl HMTHPOBAHMSI B HAYYHBIX MCCJIEIOBAHUAX
Makynnna M.A. Oka3aHus paBOBOM MOMOIIH IO JEJIaM C Y4aCTUEM HHO-
CTPAHHOTO 3JIEMEHTa B I'PaKJAHCKOM CynonpousBoacTBe // Bompocsl poc-

CHUICKOTO U MeXayHapoHoro npasa. — 2014. — Ne 8-9. — C. 50-58.

KaroueBbie cjaoBa
OkazaHue npaBoOBOM MOMOILH, MEXTYHAPOIAHBIN JOTOBOP, COIEPKAHUE MPa-

BOBOI IIOMOIIHU, I'PAXKIAHCKOC CYAOIIPOU3BOACTBO.

Beenenue

CraHoBIeHHE pHIHOYHOM 3KOHOMUKH B Poccuiickoit denepanyn cynecTBeH-
HO TOBJMSJIO HA TPaXXIAHCKO-NPABOBBIE OTHOIIEHUs. Pa3BUTHE MEXTyHApOIHBIX
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IIUH CKa3aJoCh Ha IESITEIbHOCTU CyJ0B OOUIEH IOPUCANKIINY, YBEIUYUB YUCIIO AeIT
C y4acTHEM WHOCTPAHHBIX IOPUANICCKUX U (PU3UUECKUX JIUII.

Jlna Haanexaiiero odecreyeHus mpaB yKazaHHbBIX JIUI HEOOXOIMMO PYKOBO/I-
CTBOBAThCSI HE TOJILKO HOPMaMU POCCUICKOTO MpaBa, HO U MEXAYHAPOJHBIMU KOHBEH-
USIMU, & TAK)KE JIBYCTOPOHHUMH JJOTOBOPAaMHU O TIPaBOBOM nmoMoliu. HemanoBakHyto
pOJIb B JAHHOM KAaTEropyvH €Nl UTPAET OKa3aHUe MPaBOBOM MOMOIIH, TO €CTh COBEp-
IIEHUE YTOJIHOMOYEHHBIMU OpraHaMu OIPeIeIeHHbIX JEUCTBUIA MO 3allUTe NpaB U
OXPAaHSIEMbIX 3aKOHOM UHTEPECOB, B JAHHOM CIIy4ae — UHOCTPAHIIEB, B TPAXKIAHCKOM
IPOU3BOJICTBE U UHBIX C(hepax, CBSI3aHHBIX C IOPUAUYECKON ACSITETLHOCTBIO.

[To oGmemy mpaBwiTy, FOPUCIUKITUS CYIOB PACIIPOCTPAHSIETCS TOJIBKO B Tpe-
JieJIax TePPUTOPUU TOCYAAPCTBA, KOTOPOMY OHM MpUHAIekaT. Takum 0O6pa3oM, cyn
OJTHOTO TOCYJapCTBa HE MOJTHOMOYEH COBEPILATH ONPEICTICHHbIE IEUCTBUS HA TEP-
PUTOPHUU JAPYTOTO rOCYapCTBa, MOCKOJIbKY FOPUCIUKIIUS Cy/la OTpaHuYeHa TeppH-
TOPUEN CBOETO rOCYAapCTBa.

OnHako Mpu pacCMOTPEHUM TPAKIAHCKHUX JIeNl ¢ YYACTUEM HHOCTPAHHOIO
AJIEMEHTA MOXET BOBHUKHYTh HEOOXOIUMOCTh B OLIEHKE MPEICTaBICHHBIX CYyly J0-
KYMEHTOB, PACCMOTPEHHIO J0KAa3aTeNIbCTB, B TOM YHUCJE M TE€X, KOTOPbIE HAXOJAT-
Csl HA TEPPUTOPHUH APYTOro rocyaapcTsa. 3/1eCh HEOOXOIUMO TOMHUTH O CyIeOHOM
UMMYHUTETE, TO €CTh B OTHOILIEHUH CYBEPEHHOI'O TOCY/IapCTBa HEJb3sl MPUHUMATh
Kakue-JImOo JecTBUs 0e3 COOTBETCTBYIOMIETO coracus 3Toro rocynapcrsa’. Cy-
NeOHBIA MMMYHHUTET HETIOCPEACTBEHHO CBSA3aH C TOCYIapCTBEHHBIM CYBEPEHUTETOM,

MIOATOMY COIJIACHE MOXKET OBITh BBIPAKEHO B MEXKITYHAPOIHOM JIOTOBOPE.

CymHOCTH NPaBOBO MOMOILIM MO IPAKIAHCKUAM JIeJIaM

[Tpu paccmoTpenunu cyaMu o011 FOPUCIUKIIMU JIeJT C yYaCTUEM UHOCTPaH-
HBIX JIMI] 4YaCTO BO3HUKAET HEOOXOJUMOCTH B MOJIYYEHHU JI0KA3aTEJIbCTB Ha TEp-
PUTOPUU MHOCTPAHHOI'O IOCYJApCTBa, KOTOPbIE HEOOXOAMMBI JJIs MPAaBUIBHOIO U

CBOEBPEMEHHOI'O PACCMOTPEHUS U PA3PEILICHHS TPaKIAHCKOTO CIIOpa MO CYILECTBY.

1 HcaenkoB A.A. PazButue npecraBieHust 00 UMMYHHUTETAX B POCCUMCKON HAyKe IPaXKIaHCKO-
ro MpolecCyanbHOTo mpasa // BecTHuk Antaiickoil akageMun SKOHOMUKH U nipaBa. — 2014, —
Ne 2(34). - C. 93.
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Tak Kak Cy/1 cCaMOCTOATENIBHO HE BIIPABE OCYLIECTBIISITh IPOLIECCYAIbHBIE IEHCTBUS
Ha TEPPUTOPUU UHOCTPAHHOTO FOCYIAPCTBA B CUITYy IPUHIMIIA O TOCYJaPCTBEHHOM
CYBEPEHUTETE, 3/1€Ch BAXKHBIM MOMEHTOM SIBJISIETCSI OKa3aHUE MPABOBOM MOMOIIH.
Cyn MokeT 00paTuThCsi ¢ MpOCh00it 00 OKa3aHWK MTPABOBOM ITOMOIITH B CYJl COOTBET-
CTBYIOILIETO MHOCTPAHHOTO TOCYapCTBA, B CBOK OYEpPEIb MHOCTPAHHBIN CyH J10JI-
’KCH BBITIOJTHUTH JIAHHYIO TIPOCHOY~.

Hcxons u3 3TOro, npaBoBOM MOMOIIBIO B TPa)KAAaHCKOM CYAOIPOU3BOJICTBE
SIBJISIETCS OCYLIECTBICHUE OMPEICICHHBIX MPOIIECCYalbHbIX IEUCTBUN HA TEPPUTO-
pHH OTHOTO FOCYAApCTBa MO MOPYUYEHUIO HHOCTPAHHOTO CYIA.

[To muenuro JI.A. AHyhpHueBoil «110/] MPABOBOM MOMOIIBIO B COBPEMEHHBIX
MEKIyHAPOJHBIX OTHOIIEHUSX MOAPA3yMEBAETCS, KaK MPAaBUIIO, COBEPUIEHUE OT-
JI€IBHBIX MPOLECCYANIbHBIX U CBSI3AHHBIX C HUMU JE€UCTBUH, TPEAYCMOTPEHHBIX 3a-
KOHOJIATEJIbCTBOM 3aIPAIlIMBAOIICH CTOPOHBD».

K takum neiicTBUsIM OOBIYHO OTHOCSIT:

1) nompoc cBUaEeTENeH, SKCIEPTOB U UHBIX JIUIL;

2) coCTaBII€HUE, IEPECHLIKA, BpYUYEHHUE JOKYMEHTOB, ITOJTyYE€HHUE BEIIECTBEH-
HBIX JI0KA3aTEIbCTB;

3) obparrenue 3a mory4eHueM HeoOX0IMMOMN TTPaBOBOM HHQOPMAITUH, Kaca-
IOLLIEHCS IEUCTBYIOIIETO 3aKOHOATENBCTBA, €T0 TOJIKOBAHUS, COAEPKAHUS U MTPaK-
TUKHU TPaBONPUMEHEHUS.

B MexayHapOOHBIX COMIAIIEHUSIX MOYKET COAEPKATHCS OTOBOPKA HA TO, YTO
B JJAHHOM COIVIaIlIEHUU MTOHUMAETCS MO/ MPABOBOM MOMONIBIO.

Tak, comacHo goroBopy Mexnay Poccuiickoint denepauuen u Mcmamckon
PecnyOnukoit pan o mpaBOBOM MOMOIIM U MPABOBBIX OTHOLIEHUSX IO T'Pa)KJAaH-
CKUM M YTOJIOBHBIM JieJlaM, noanucanHeiM B I. Terepane 05.03.1996 r., nmpaBoBoii
MIOMOIIIBIO SIBJISIETCS BBITIOJIHEHUE MPOLIECCYyaIbHBIX JEHCTBU, MPEyCMOTPEHHBIX
3aKOHOJATENBCTBOM 3anpamurBaeMoi Jlorosapusatomieiicsi CTOpOHBI, B YaCTHOCTH,

A0IIPOC CTOPOH, OOBHHSIEMBIX U MNoACYANMBIX, CBI/II[eTeJ'IeI\/'I, 9KCIICPTOB, IIPOBCICHUC

2 EpneueBa H.FO. KnepuenkoBa M.H. IIpaBoBas moMolb B MEXKIYHAPOIHOM T'PakJIaHCKOM
nporiecce // ApOUTpakHbIN U TpaxaaHckuii mporecc. — 2011. — Ne 11. — C. 30.

3 Anydpuesa JLII. Mexnynapoanoe yactHoe mpaBo: YueOnuk: B 3-x . — M.: BEK, 2001. —
T. 3. - C. 365.
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AKCIEPTU3, CYIeOHOTO OCMOTpa, Nepeady BEeIECTBEHHBIX J0Ka3aTelbCTB, BO30YXK-
JIEHUE YTOJIOBHOI'O MPECIEAOBAHMS M BbIJAuy JIML, COBEPIIMBIINX MPECTYIUICHNUS,
NpU3HAHKUE U UCIIOJIHEHNE CyAeOHBIX PEIICHUH 10 TPakIaHCKUM JIe1aM, Bpy4EeHUE U
MIEPECHUIKY TOKYMEHTOB, IPEIOCTABIEHUE 110 MPOCkOe apyroi JloroBapusatomeics
CTOpOHBI CBE/ICHHIA O CYTUMOCTH OOBUHSIEMBIX".

Kak Buaum, onpeneneHus NpakTHYeCKU UIEHTUYHBI 00LEMY IPEACTABICHUIO
O TPaBOBOM MOMOILM B MEXTyHapOIHOM YAaCTHOM IpaBe, KOHKPETU3UPYS €0 JIMILb

IIyTEM MECPCUMUCIICHUA HC NCUCPIIBIBAIOIINX YaCTHBIX INPOUCCCYaIbHbIX I[GﬁCTBHfI.

Cy0beKThl OKa3aHUA NMPABOBOM MOMOIIHU M0 I'PAKIAHCKHM JIeJIaM

B Hacrosiiiee BpeMst Kpyr CyObEKTOB OKa3aHMsI PABOBOM MOMOLIH IO FPAXK-
JAHCKUM JIeJaM CyIecTBeHHO paciuupuiicsa. CyObeKT mpaBoBOM MOMOILH — 3TO JIULIO,
oOnazaroliee psiioM MpaB ¥ 00sI3aHHOCTEM, PU peain3alli KOTOPbIX OH CTAHOBUT-
Cs1 YaCTHIO MEXIYHAPOAHBIX I'PaXKAAHCKUX IPOLECCYAJIbHBIX IIPABOOTHOILLICHUM.

B npaBoBoii iuTeparype BhIACISAIOT CIEYIOUUE TPYNIbl CyObEKTOB, OKa3bl-
BAIOIIMX MEXIyHAPOAHYIO IIPABOBYIO IIOMOLIb 110 TPAXJAHCKUM JI€JIaM, C y4aCTUEM
WHOCTPAHHOTO dJIEMEHTA:

1) oprassl, OCyIIECTBIIAIOIIME TPABOTBOPUECTBO, K KOTOPBIM OTHOCST MEK-
JyHapOJHbIE OPTaHU3ALMHU, TOCYIAPCTBA U COOTBETCTBYIOLIME T'OCYJAPCTBEHHBIC
CTPYKTYPBHI;

2) cyOBEKThI, OCYIIECTBISIIOUIME MPABONPUMEHUTEIBHYIO ACSTENbHOCTh —
YUPEXKJIEHUS FOCTUIIMU, OPTaHbl, BBIMOIHSIONINE HOTapHalibHble (DYHKIUH, JUILIO-
MaTUYECKUE MTPEACTABUTENIBCTBA U KOHCYIIBCKUE YUPEKIAEHUS U JIP.;

3) oprasbl, OKa3bIBalOIINE MEXIYHAPOAHYIO ITPABOBYIO IOMOLIb 10 IPAXK-
JAHCKHUM JieJlaM B CBSI3M C 3alllUTON MpaB M 3aKOHHBIX MHTEPECOB (PU3UUYECKUX U
IOPUINYECKHUX JINLL, @ TAKXKE B CBSI3U C OKA3aHUEM COJAEHUCTBUSA KOMIIETEHTHBIM IOCy-

AapCTBCHHBIM OpraHaM M JOJKHOCTHBIM J'H/II_[aMS.

4  JloroBop mexny Poccuiickoit @enepanueii u Mcnamckoit Pecrry6nukoit Mpan o mpaBoBoi 1o-
MOIIIM ¥ TIPABOBBIX OTHOIICHHUSAX IO IPa)IaHCKUM UM YTOJIOBHBIM JiesiaM (TIoAnucaH B I. Tere-
pane 05.03.1996) // Cobpanue 3akonomarenbctBa PO. — 2000. — Ne 47, — Ct. 4579.

5 Huxynemmaa O.I. CyObeKThl MeXIyHapOIHOM MPaBOBOW MTOMOIIH 1O TPAKIAHCKUM JieaM //
3aKoHOATENbCTBO U SKOHOMUKA. — 2008. — Ne 4. — C. 58.
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CTaTYC BBIIIC IICPCUUCIICHHBIX CY6’I>€KTOB YCTaHaBJIMBACTCA B COOTBECTCTBHUU

C MCXKAYHAPOAHBIMHA COITIAICHUAMU IoCyaapCTBa U €ro HalMOHAJIbHBIM HOPMaMU.

Cozlepmalme HpaBOBOﬁ IMOMOIIHA 110 I'PAKTAHCKUM

U CeMEeHHBbIM JiejIaM

B MeXIyHapOIHBIX JOTOBOpAax, COITIAIICHUIX U IOPUAUYECKON JIUTEpaType
TOBOPUTCS PO «0OBEM MPABOBOM MOMOLIW», OAHAKO, HA HAIl B3IV, 3TO HE CO-
BCEM KOPPEKTHOE cioBocoueTaHue. Tak, TEpMUH «00BEM» B SJHUUKIIONEINYECKUX U
TOJIKOBBIX CIIOBAPSX ONPEAEISIETCS KaK BEJIMYMHA U BMECTUMOCTD T€OMETPUYECKOTO
Tena, TO €CTh YaCTH IPOCTPAHCTBA, OTPAHUYEHHON OJHOW WJIM HECKOJIBKHMHU 3aM-
KHYTBIMH MIOBEPXHOCTIAMU. BpsAa 11 mpaBoBy1O MOMOIIL MOKHO U3MEPUTH KAKUMH-
A100 BEIMYMHAMM, IOTOMY CUMTAEM LIETIECOO0Pa3HBIM YIOTPEOIATh TEPMUH «CO-
Jep>KaHue IPaBOBOM MOMOIIM» MPUMEHUTEIBHO K TPAKIAHCKUM J€1aM C y4aCTUEM
MHOCTPAHHBIX JIUL, YTO 00JIE€ TOUHO U MPABUIIBHO XapaKTepPU3yeT JAHHYIO IOPUIN-
YECKYIO KaTeropuIo.

AHanu3upyst HOpMbI MEKIYyHAPOIHBIX aKTOB O IPABOBOM ITOMOIIU MOXHO
CIenarb BBIBOJ O TOM, YTO COAEPIKaHME IPABOBOM ITOMOIIN BKJIFOYAET IIEPEUHCIIE-
HUE psiZla OTACIBHBIX ITPOLIECCYATIbHBIX AEUCTBUHI, IPUYEM ITOT CIIUCOK JTOBOJIBHO
Y30K.

Jlj1g TOT0, 4TOOBI CyJBl MOIVIM OKa3bIBATh CBOEBPEMEHHYIO U KaUECTBEHHYIO
IIPaBOBYIO MOMOIIlb, HEOOXOAMMO B MEXIYHAPOAHBIX JOrOBOPaxX PacUIMPUTh, yTOU-
HUTb U OINPENEIUTh CPOKU COAEPIAHUE MTPABOBOM MOMOIIU. DTO HEOOXOAUMO AJIs
IIOJIyYEHHUsI TOKA3aTENbCTB 110 JIEy, TAK KaK IO ONPEACIICHHBIM NMPUYWHAM HHO-
CTpaHHbIe JuIa (CBUJETENN, IKCIEPTHI U T.J.) HE MOT'YT y4acTBOBATh B IIpoLEcce
B CHIIy TsDKEJIOW 0oJie3HH, (PMHAHCOBBIX 3aTPyAHEHUI, HEBO3MOXXHOCTH BbIEXaTh 3a
I'PaHMIlY U3-3a OTKAa3a B [IOJYYEHUHN BU3bI U T.11., HO IIPH 3TOM CYJl CYHUTAET JOCTATOY-
HBIM JIJIS PACCMOTPEHHUS JIeTia IPEIOCTABICHUS Cy[IOM UX MOKa3aHui, 6e3 JTMYHOTO
IIPUCYTCTBHSI YKA3aHHBIX JIULI.

Crout cornacutecs ¢ H.A. BacuiibunkoBO#, 4TO MpHU COBEPIIEHCTBOBAHUHU
JIOTOBOPOB O IPAaBOBOM MOMOIIM B COAEPKAHUE IPABOBOM MMOMOIIN JOKHBI OBITH

BKJIFOYCHBI 1 TAKHEC I[GﬁCTBH?[, KakK:
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— MPU3HAHUE U WCIIOJIHEHNE MHUPOBBIX COTNIAIICHUH MO TPaXKTaHCKUM U Ce-
MEWHBIM JeJIaM;

— MpU3HAHUE U WUCIIOJHEHHUE OMpeeNieHui cyna o0 obecrieueHnn ucka. Bee
3TO OyeT CITocOOCTBOBATh APPEKTUBHOCTH CYJICOHOM 3aIIUTHIC.

Ocoboe BHUMaHHE, XOTEJIOCh OBl yAeIUTh o0ecreunTeIbHBIM MepaM. O0e-
CIIEUUTETTLHBIE MEPBI — TO BPEMEHHBIE MEPBI, TPUHUMAEMBIE CYIOM, HAITPABJICHHBIS
Ha 00ecreYeHne UCKa JIN0O0 UMYIIECTBEHHBIX HHTEPECOB 3asIBUTEIIS U TaPAHTUPYIO-
e ucnoimHenue pemenns. Cya MpUHUMAET TaKUE MEPHI B CITydae XoJaTaicTBa co
CTOPOHBI UCTIIA, €CJIH, HAIIPUMEP, OTBETYHK B MPOIIECCE PACCMOTPEHUS JIeTIa MOKET
JUTSl YMEHBIIIEHUS CBOETO UMYIIIECTBA MPUHATH OIpenesieHHbIe neicTBus. COOTBET-
CTBEHHO OBLIO OBI I1esIecO00pa3HBIM BKIIFOUYUTH 00ECTICUUTENLHBIE MEPBI B COEP-
YKaHUE TIPABOBOU MTOMOIIU TIO0 TPAXKIAHCKUM JIeIIaM.

Taxoke MpU OKa3aHUM MPABOBOM IMOMOIIY HEOOXOAMMO PYKOBOJCTBOBATHCS
MIPUHITUTIOM MEXIYHAPOTHOMN BEKIUBOCTH, B CIIydan OTCYTCTBUS MEXTYHAPOTHOTO
noroBopa y Poccuiickoit @eneparii 1 ”HOCTPAHHOTO TOCYJapCTBa, €CIU UCTIOJ-
HEHUE CyIeOHOTO MOPYUYEHUST HE HAHOCUT yIepO CyBEPEHUTETY TOCYIapCTBa U HE

IMPOTUBOPCUUT HpaBOBOﬁ CHCTCMC.

3aKJaoueHue

WTak, B HACTOSIIEH CTaThe HAMHU OBbLIIU PACCMOTPEHBI BOIIPOCHI, KACAFOIIUECS
aKTyaJbHOCTH OKa3aHHs IPABOBOM ITOMOIIH, BBISIBJICHUE MOHATHS MEK/yHAPOIHON
IIOMOIIY, CYOBEKTHI U COJCPIKAHHUE ITPABOBOM TTOMOIIIH.

MOKHO clieiaTh BBIBOJ O TOM, YTO MHCTUTYT OKa3aHUs MPABOBOM MOMOIIH
110 TPAXKAAHCKUM JIeJIaM MMECT Psii HEPEIICHHBIX ITPABOBBIX BOIIPOCOB, B YaCTHOCTH
CYIIHOCTH U COZCPYKAHUH IMPABOBOM ITOMOIIIH.

bynem HanesaTbcs, 4TO M3JIOKEHHOE OyIeT CrocOOCTBOBATh CO3JIaHMIO (-
(DEKTUBHOM TOJUTHKH 0 OKA3aHHUIO IMPABOBOW IMOMOIIU CYIaMH, C IIEJbIO 3aIUThI

IIpaB ¥ 3aKOHHBIX HHTCPCCOB MHOCTPAHHBIX JIMII.

6 BacunpuukoBa H.A. Ilpon3BoacTBO o AefnaM € ydyacTUEM HHOCTPAHHBIX JIMI B POCCHM-
CKUX CyJaX: TCOpHUsS W IMpaKTHKa: aBTOped. aucc. ... JAOKT. ropua. Hayk. — CII6., 2003. —
41 c.
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Abstract
The present article discusses the rendering legal assistance institute, namely the
urgency of the matter, the essence of the concept of legal assistance, the sub-
jects, the content of legal assistance in civil proceedings. The author identifies
a number of legal problems in providing international legal assistance in civil
matters; in particular, it is related to a precise definition of legal assistance in
civil proceedings, how it is reflected in the legal literature, international treaties
and agreements. The subjects of legal assistance, their definition, classifica-
tion and status in the civil proceedings shall be regarded. The author consid-
ers the differences in terminology of the scope and content of legal assistance
in international civil proceedings, as well as the need to apply the principle
of international comity, in the event that there is no international treaties for
legal assistance between Russia and a foreign country. The contributor comes
to conclusion that there is an inaccurate determination of legal assistance, non-
inclusive list of legal actions of relevant authorities to provide legal assistance
for the implementation of the rights and legitimate interests of foreign entities,
that require careful consideration concerning the deal.
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