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AHHOTANUA

B Poccuiickoit @eaepannu CIOKUIACh HEraTUBHAS TPAKTUKA COBEPILIEHCTBO-
BaHUS 3aKOHO/IATEIHCTBA O COLMAIILHOM 00ECIIEYeHUH TTOCPEICTBOM HCTIONb-
30BaHUSI MEXaHW3Ma MPU3HAHUSA HE COOTBETCTBYIOMMHU Konctutynuu PO
OTAEIBHBIX MOJIOKCHUN 3aKOHOB. TakoW MOJXOJ BBIHYXKIAET Ipa)kJaH, YbU
npaBa Ha COIMaIbHOE 0OECIeUeHHEe HapyLIEHbl, HEOJHOKPATHO 00pamarbces
B OpraHbl UCTIOJHUTEIHLHON BIACTH, a TAKKE MPOXOIUTH YEPE3 BCE CyleOHbIC
WHCTAHIUU JJIs TIOJIyYEHHUs BO3MOXKHOCTH oOpaiiienusi B KOHCTUTYIIMOHHBIN
Cyn. 3akoHOTPOEKTHI, HANIPABJICHHBIE HA pacIIMpeHue cepbl IeHCTBUS 3a-
KOHOB IO KPYyTy JIMI] B LEAX MPEIOCTaBICHUS TPpaXKJIaHAM PaBHBIX MpaB Ha
colpaibHOE oOecreueHue, JIuTeNbHOe Bpems B [ocynapcTBennoi Jlyme He
paccmarpuBatoTcs. M TOJBKO BO MCHOJHEHUE COCTOABIIMXCS perieHnit Kon-
ctutynnoHHoro Cyna HEOOXOAMMBIE MPOEKTHI (eepaabHbIX 3aKOHOB BHO-
carca [IpaBurenscTBoM PD. DTa npakThka A01KHA OBITh U3MEHEHA B PE3YJIb-
Tate 0oJiee TECHOTO B3aMMOJICUCTBHS BCEX BETBEU TOCYIapCTBEHHOM BIACTH
Ha MOJITOTOBUTEILHOM 3Tare padoThl C 3aKOHOITPOEKTaMH, BHECEHHBIMU B [0-
CyaapcTBEHHYIO JlyMy M 3aTparuBarollMMU IpaBa 4denoBeka. Ha satom stamne

3aKOHOAATENBHOIO MIPOLECcCa Yepe3 yCTAHOBJIEHHbIE Ipouenypbl KoHcTuTy-

Mironova T.K.

Publishing House "ANALITIKA RODIS" ( analitikarodis@yandex.ru ) http://publishing-vak.ru/


mailto:analitikarodis@yandex.ru
http://publishing-vak.ru/index.htm
http://publishing-vak.ru/law.htm

Judicial power, public prosecutor's supervision, organization of law enforcement 73

nuoHHbIA Cya MOr Obl aKIEHTUPOBATh BHUMAaHUE 3aKOHOAATENIEl HAa paHee
chopmymnupoBaHHBIX Cy0M MPABOBBIX MO3UIIUAX, KOTOPBIE COXPAHSIOT CBOIO
CHJIYy U MOTYT OKa3aTh BIUSHUE Ha CyAbOy T€X WM MHBIX KOHKPETHBIX 3aKO-

HOIIPOCKTOB.

JUJ1sl IUTHPOBAHUSA B HAYYHBIX HCCJIeJOBAHUSIX
Muponosa T.K. O ponu KoHCTUTYITHOHHOTO Cy/ia B paciiupeHuu chepsl aei-
CTBUS 3aKOHOB O COIIMAIIbHOM oOecrieueHuu // Bonpockl poccuiicKoro 1 Mex-

nyHaponHoro npasa. 2015. Ne 1-2. C. 72-102.

KurwuesBble ciioBa:
ConmansHoe o0ecriedeHne, 3aKOHOIATEIBCTBO O COIMAIIBHOM 00ECIICYEHUH,
paBo Ha colMajbHOE obecreueHue, cepa neicTrus 3akoHa, KoHCTUTY1IH-

oHHbIN Cys, TpaBO 3aKOHOATEIbHON MHUIIMATUBEI.

Beenenue

OxoHoMHueckui kpusuc B Poccum, 00yClOBIIEHHbIH BHYTPEHHUMHU U BHEII-
HUMU (PAKTOpPAMH, OKa3bIBA€T CYIECTBEHHOE BIUSHUE HA CHCTEMY COLIMAJIIBHOIO
oOecnieueHusi. Takoe BIMUSIHUE TPOSBISETCA B ABYX HampaBieHusx. C oHOM CTO-
POHBI, MPEMJIAratOTCs MEPBbI, CIECACTBUEM MPUHATHS KOTOPbIX OyleT OrpaHHUYEeHHE
BO3MOXKHOCTEW Pa3BUTHSI CUCTEMBI B UaCTH €€ PACIIUPEHUS 110 BUIaM 00eCTIeYeHUs
U TI0 KPyTy 00ecreunBaeMbIX CyObEKTOB, a B OTJCIbHBIX CIIydasX — YCTaHOBICHUE
OTrpaHUYMBAIOLIUX PAMOK MPEIOCTaBICHUS colanbHoro obecneuenus. C apyroi
CTOPOHBI, HEJIb351 HE YUYUTHIBAaTh HEraTUBHbIE SKOHOMUYECKHE (PAKTOPbI, TAKUE KAK
POCT 1I€H, JIeBAJIbBALIAS HALIMOHAJIBHOM BAJIFOTHI U T.11., KOTOPBIE IPUBOIAT K CHUXKE-
HUIO PEAJIBHOTO YPOBHS Pa3MEpOB NMEHCUI M MHBIX J€HEXKHBIX BBIILIAT IO CUCTEME
COLIMAJIBHOTO oOecrnieueHus. B 3Tux ycrnoBusix rocyqapCTBEHHbIE OPTaHbl BBHIHYK-
JI€HBI IPUHUMATh PEIICHHS B ONIEPAaTUBHOM MOPSAJIKE, TaK KaK MPOMEIJICHUE YpeBa-
TO OOJIBIIMMH COLIMAJIBHBIMU H3JIEPKKAMU, HETaTUBHBIMHU COLIMAIBHBIMU TTOCIIE-
CTBUSIMHM CHUKEHUSI YPOBHSI MarepuajgbHON 00€CIIEUeHHOCTH 3HAYUTEbHON 4acTu

HaCCJICHU:.
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BiusiHue 3JKOHOMUYECKON CUTYAlUH HA CUCTEMY COLMAJIbLHOIO

o0ecnmeYeHu s

CnoxHOCTh (DYHKITMOHUPOBAHUSI CHCTEMBI COIMAIILHOTO 00ECIeYeHUs B JIIO-
OOM TOCYIapCTBE 3aKIIOYAETCS B €€ MMMAHEHTHOM 3aBHCUMOCTH OT (PMHAHCOBO-
HSKOHOMMYECKOW cUTyaluu B cTpaHe. Ha (oHe KpHU3UCHBIX SIBICHUN BCE CUIIbHEE
BCTYIAIOT BO B3aUMHOE IPOTHUBOPEYHUE JBE TEHIACHIIMH — CHUKEHHE SKOHOMUYECKHUX
BO3MOXKHOCTEH Il pa3BUTHUSI CUCTEMBI COLIMATILHOTO 00ecIeueHus: U MoTpeOHOCTh B
MPUHATUN HEOTIIOKHBIX SKOHOMUUYECKUX MEP, BBIACIEHUH JTONOTHUTEIbHBIX (PUHAH-
COBBIX PECYPCOB B IIEJISIX COXPAHEHUS! YPOBHS KM3HU MUJUIMOHOB TPaXK/laH, CHSATHUS
COLIMAJIbHOW HanpshKeHHOCTH. B Oosee oOliem ImiaHe 3TO BhIpAXKaeTCs «B HAJIUYUU
JIMAJIEKTUYECKOTO IMTPOTUBOPEUHS» MEXKTY MOTPEOHOCTMH B OIOKETHBIX pecypcax 1
OTrPaHUYEHHOCTBIO PEAIIbHBIX NCTOYHUKOB J10X0A0B [ mymakosa, 2012, 98].

AHTaroHMCTUYECKUH yan3M MOTPEOHOCTEN U BO3MOKHOCTEH 1ayKe B TyUIlNe
(B PKOHOMHMUYECKOM IJIAHE) BPEMEHA BBICTYIAET CIIEPKUBAIOIIUM (PaKTOpOoM repma-
HEHTHOTO TOCTYIATEIHHOTO PAa3BUTHUSI CUCTEMBI COIIMAIBHOTO oOecreueHus. Jlane-
KO HE BC€ TPEOOBAHMSI, OXKEJIAHUSI 1 0OOCHOBAaHHBIE PEKOMEHAALIMHN UMEIOT CBOUM
3aBEPIIAIOIIUM TANOM MPUHSATHE COOTBETCTBYIOIIETO 3aKOHA, YCTAHABIMBAIOIIIETO
HOBBIE BUIbI 00€CIEUEHUs], PACILIUPSIOIIETO KPYT CyObEKTOB-MOIy4YaTeNei, MOBbI-
IIAIONIETO YPOBEHb colMaiabHOro obecneuenus. A.B. Pagonosa, Hanpumep, orMme-
YaeT, 4YTO CUCTEeMa COIMAIbLHOTO o0ecnieueHus1, Oylydr caMOM HaJIeKHON CUCTEMOM
rapaHTuii, UMeeT TEHJCHIUIO «K SKCTEHCUBHOMY Pa3BUTHIO» U BKIIIOYAET B CBOIO
cthepy Bce Oosbllie conunanbHbIX Onar u ycayr [Pamonosa, 2014, 27]. CBoeoOpas-
HOM TIperpajoi Ha My TH 3aKOHOJIATEIbHOTO BOTUIOIICHHS TO3UTUBHBIX MHUIIUATUB B
chepe conmanbHOro 00ecredyeH sl BEICTYIIAeT KOHCTUTYLIMOHHOE TpeOOBaHuUE, ITPe-
ycmotpenHoe yactbio 3 cr. 104 Koncrturyuu P®. CornacHo sToMy TpeGoBaHUIO,
3aKOHOMIPOEKTHl 00 U3MEHEHUH (PMHAHCOBBIX 00S3aTENIbCTB FOCYAAPCTBA, & TAKXKE
3aKOHOTPOEKTHI, MPEyCMATPUBAIOIINE PACXO/IBI 32 CUET (PeiepaIbHOTO OIOIKETa,
MOTYT OBITh BHECEHBI B [ OCyqapcTBeHHYIO /[yMy TOJIBKO MPU HAJIMYUU 3aKIIFOUEHUS
[IpaBurensctBa P®. [lonapnsronias 4acTh 3aKOHOAATENLHBIX UHUIIMATUB B cepe
COLIMAJIBHOTO OOEcCIeYeH s nonajgaeT B chepy ACHCTBUSA YKa3aHHOTO KOHCTUTYLIU-

OHHOTI'O ITOJIOKCHMA.
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Ha ypoBeHb 3aKOHOB BBIXOJAT TOJIBKO T€ 3aKOHONPOEKTHI, KOTOpbIE 00 BHECE-
HbI B [ ocynapcTBeHHy10 [[ymy ¢ nonokurenpHbeIM 3akioueHueM lIpasurenscrea PO
B 4aCTH (PMHAHCOBOI'O 0OECIIEUEHUsI e IaraéMbIX 3aKOHOIATEIbHbBIX HOBEILI, JINOO
BHOCATCS camuM [IpaBurenscTBOM. B nuteparype ormedaercs, 4To CIOXKHMBILASCS
MOJIEJb 3aKOHOTBOPUYECKOI'O MPOLIECCa MOXKET ObITh OXapaKTEpPU30BaHA KaK «OIHOKA-
HaJIbHAS, C TOMUHUPOBAHUEM OJTHOTO U3 CyObEKTOB MpaBa 3aKOHOAATEIbHON MHUITU-
atuBbl [Koukuna, 2013, 104]. BonbIIMHCTBO 3aKOHOJATENBHBIX MHUIIMATUB 10 BOIIPO-
caM COLIMAJIBHOTO O0ECTIeUYeHUs] OKa3bIBAIOTCSI HEBOCTPEOOBAHHBIMU, OTKIIOHSIOTCS
T'ocynapctBeHHo# [lyMoii ipy pacCMOTPEHHUH B IEPBOM YTEHUU JIMOO BO3BPALIAOTCSA
aBTOpaM 3aKOHO/IATEIHLHON MHUIIMATUBBI IO (POPMATILHBIM OCHOBAHUSIM.

OnucaHHasi cUTyalusi, BO3MOXHO, HE OYEHb 3aMETHA Ha (OHE OECKOHEUHO H3-
MEHSIIOIIETOCs 3aKOHOIATEIbCTBA O COLIMATbHOM obecnieuennu. Ho MHOrouncieHHbIe
M3MEHEHUS CBSI3aHbl, B TOM YHUCIIE, U C MONBITKAMHU HalTH 00Jiee aIeKBaTHbIE SKOHO-
MUYECKHE MEXaHU3MbI (DMHAHCOBOTO YYaCTHsI TOCYIapCTBa B MOAJIEPKAHUH CHCTEMBI
COLMAJIBHOTO 00€CIIeueHMs] B YCIOBUSX OIpaHMUYEHHBIX (PMHAHCOBBIX pecypcoB. U
ecnu Obl He AeaTenbHocTh KonctuTtymonnoro Cyna PO, otedecTBeHHast cucrema co-
[IUAJIHOTO 0OecIieueHys uMelia Obl CYLIECTBEHHBIE OTIIMYUS OT TOM, KOTOPasi CII0KH-
Jach HA COBPEMEHHOM 3Tare. DT0 OTIMYKE, IPEKIE BCET0, 3aKII0Yanoch Obl B Oosee
Y3KOM Kpyre CyObeKTOB-TIOIydaTeel pa3InuHbIX BUIOB COLIMAIBLHOIO 00€CIECUEHHUS.
Mpnuorue pemenust Koncrurynpronnoro Cyna HarpaBlieHbl Ha pacluupeHue chepbl
JEUCTBUS 3aKOHOB O COLMAJIbHOM 00ECIIEYEHUHU MO KPYTY JIMIL YEPEe3 MEXaHU3M MpH-
3HAHUS Ha OCHOBE KOHCTUTYLIMOHHBIX ITPUHIIMIIOB PABEHCTBA U CIIPABEIJIMBOCTH OT-
JICJIBHBIX TTOJIOKEHUI TeX WM MHBIX 3aKOHOB HE COOTBETCTBYOIMMU KoHCTUTYIIMH
P®. C 31ux no3uuumii NpeAcTaBIseT HAYYHbIA MHTEPEC aHAIN3 KOHKPETHBIX MOCTa-
HoBieHUi1 KoncturynuonHnoro Cyna PO no nmpuBeeHuIo B COOTBETCTBUE C TIOJIOXKE-

HussMu KoHcTutynmmn PO 3akoHOIATENBHBIX aKTOB O COLIMAIBHOM 00€CIIEYEHUH.

Pa3jnuHnble Kareropumn Cyﬁ'beKTOB-HOJIy‘IaTeJIeﬁ

B CHCTeMe COLMAJIbHOI0 o0ecneueHus

Cr. 39 Konctutyuun P®, comiacHO KOTOPOM KaxJaoMy TapaHTUPYETCS CO-

uanabHOE oOecreyeHne Mo BO3pacTy, B Ciiydyae OOJNe3HH, MHBAIUIHOCTH, MOTEPU
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KOPMUJIbIIA, JIJIsl BOCIIUTAHUS JIE€Te U B UHBIX CIydyasX, YCTAHOBJICHHBIX 3aKOHOM,
ABIISIETCS BEChMa aKTyaJIbHOM M BOCTPeOOBaHHOM B MpakTHKe poccuiickoro Konctu-
tyuronHoro Cyna. ['apaHTHPOBAaHHOCTH COIMATILHOTO 0OECIIEUeHUs paccMaTpuBa-
€TCsl He Kak 0e3yclioBHOE TpeOOBaHME MPEI0CTABICHUS JII0OOMY UEJIOBEKY JIF0O0TO
BU/JIA COIIMAIBHOTO 00ECIIEUEeHHUs], a KaK MPUHIIHUII, TO3BOJISIONIUN KaKIOMY B yCTa-
HOBJICHHBIX CITy4asix U MpHU COOMIOCHNUHN MPEAYCMOTPEHHBIX 3aKOHOM yCIIOBHII pea-
JM30BaTh CBOE MPaBO Ha Pa3IMYHbIE BUbI COLMAIBHOIO obdecneyeHusi. Kak orme-
yaeT C.A. XMeneBckas, rapaHTUPOBAHHOCTh COIMATILHOTO O0OECIEeYEHUs «CHIIBHO
3aBUCHUT OT YPOBHSI U COCTOSTHUSI 9KOHOMHUECKOTO PAa3BUTHS CTPaHb) [ XMeneBcKas,
2014, 10].

OTteuecTBeHHas! cUCTEMa COIMAIBLHOTO OOecreueHusl CKIIaJblBajlach U pa3BU-
BaJach MOCTENEHHO IO MEPE POCTa SKOHOMHUYECKUX BO3MOKHOCTEN CTpaHbl. MHO-
M€ CBOM XapaKTEpHbIE YEPThl POCCUHCKAsl CHUCTEMa COIMAJIBLHOTO olOecreyeHus
yHacleoBaia oT paHee (PyHKIIMOHUPOBABILEH COBETCKOW crcTeMbl. OCOOeHHOCTH
(dbopMUpOBaHUS HAIIMOHAIBLHON CUCTEMBI COLMATILHOTO 00ecTeyeHus: MPOSBISIINCH
HapsLy ¢ ApyruMu Qaktopamu B crenuuke cyObEeKTHOTO COCTaBa IMOJydaTesnen
pa3NUYHBIX BUJIOB oOecrieueHus. Jta cnernuduka Belpaxkaaach B 000CO0JIEHUU OT-
JIeNIbHBIX KaTerOpHil TpaXKi1aH, 3aKpPeIIeHUU OMpPEeIEHHOr0 Habopa pa3inyuil B
COLIMAJIBHOM O00ECIEYeHUH B 3aBUCMMOCTU OT MPUHAJIECKHOCTH K TOW MIIM UHOU
conuanbHol Kareropuu [OproBa, 2014, 86-87].

CobmnrofeHre ompeeJIeHHbIX MPONOPLUUNA B perlaMEHTAllud pPa3MEPOB WM
00BEMOB MPEAOCTABISIEMBIX BBIILIAT U YCIYT IPUBOAWIO K CBOETO pOAa MEpapXuu
MHOTOUYHMCIIEHHBIX KaTeropuii rpaxkaaH. Ha coBpemenHom artarie Takas nuddepen-
[UAaIys B 1eJIoM coxpansiercs. [Iporecc Bolaenenus u 3akperieHust pa3inauit Gpop-
MHUPYET CUCTEMHBIE B3aMMOCBSI3H U OINPECIICHHbIE B3aUMO3aBUCUMOCTH, BO3HUKA-
IOLIUE MEXKIY dlIeMeHTaMu cucTeMbl. COOTHECEHHE Pa3IMYHbIX CTaTyCcoB, 00bEMOB
IPEIOCTaBIISIEMbIX IPaB U YCTAHABIMBAEMBIX OO0SI3aHHOCTEH, BHJIOB MPEIOCTAB-
JSIeMBIX COLIMANIBHBIX OJiar TOXke OOJIaJaeT CBOMCTBOM CHUCTEMHOCTH. M3meHeHue
OJTHOTO MapaMeTpa WM JIEMEHTa BHYTPU TaKOW CHCTEMbl MIPUBOJIUT B JBUKEHUE
BCIO CHCTeMY M TpeOyeTcsi KOPpEKTUPOBKa Bcex 0ojiee MM MEHEee YCTOSBIIUXCS
cooTHoteHui. [loaTomy mpornecc pacumpeHust Kpyra Juil, HaZeJIeHHbIX 0COOBIMU

(IOTIOTHUTEIBHBIMU ) TIpaBaMH B cpepe COIuanIbHOro odecnedeHus, Oy1eT MoCTOsH-
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HbIM. YJIy4IlIEHHE TOJIOKEHUSI OJHOM KAaTETOPUH T'PAK/IaH BBI3BIBAECT AaHAJIOTUYHbBIC
TpeOOBaHUS IPYTUX CBSI3aHHBIX C HEW KaTETOPHIA.

Cyl111eCTBEHHBIM OIPAaHUYEHUEM STOM TEHJECHIIUU SIBISETCA TO OOCTOSATEILCTBO,
YTO, KaK IMPaBUIIO, JIFOObIE U3MEHEHHUS B COIIMATILHOM O00ECIIEYEHUH, B TOM YHCJIE Ka-
caroluecsi caMmoil HeOOJIbILION TPyMIbl CyObEKTOB-MOMyYaTeNel, TpebyeT onpene-
JIEHHBIX MaTepUAJIbHBIX 3aTPar. ITO OrPAHUYMBAET BO3MOKHOCTH CYObEKTOB ITpaBa
3aKOHOJIaTEIbHOW MHUIIMATUBBI U OTpEAeIIsieT OeCIEePCIeKTUBHYIO CYIb0y MHOTHX

BHOCUMBIX UMH B [ 0cynapcTBeHHy10 /[yMy 3aKOHOIIPOEKTOB.

Cneunqmqeucaﬂ TCHACHIUSA OCYIICCTBJICHUA KOHCTUTYNUOHHOTO

NnpaBoCyaus 110 BOIMpocaM CONHAJIBbHOTO o0ecnedeHus!

B cnoxHON 5KOHOMHMUYECKOM cUTyalluu 0COOEHHO BOCTPEOOBAHHOW INPEICTaB-
nsiercs pearenpbHocTh KonctutynnonHoro Cyna P®, koTopbslii MOXKET NPUHUMATh
HE3aBUCHUMBIE PELIEHUS M0 BOIPOCaM colManbHOro oodecneuenus. Cya He orpaHu-
YEH B CBOEH J€ATEIbHOCTH TpeOOBaHUAMU 4. 3 cT. 104 KOHCTUTYIIMH TPU IPUHATUN
pEILIEeHUH 10 YKa3aHHBIM BOIIPOCAM, MCIIOJIHEHUE KOTOPBIX TPEeOyeT NOMOIHUTEb-
HBIX (PMHAHCOBBIX 3aTpar.

B nocnennue rogs! B Poccun copmupoBanacek crennpuyueckas TEHACHIMS OCy-
LIECTBJICHUS] KOHCTUTYLIMOHHOTO NpaBocynus. B pycne nannon teHneHimn KoHcTu-
TyuuoHHbI Cyn Bce yalle BBICTYIIAaeT B KaueCTBE OpraHa, INIaBHAs 3a/1a4a KOTOPOTo
3aKJII0YAETCS B PACIIMPEHUH Kpyra JIML, UMEIOLIUX PAaBO HA PA3JIMYHbIE BUIBI COLU-
asibHOrO 0OecreueHus1. B ntore Bce Oosbliee YMCII0 rpak/IaH NOITy4YaeT JOCTYII K HOBBIM
COLMAJIbHBIM OJ1araM, Tak Kak CJIeCTBUEM IPU3HAHUS OTJEIIbHBIX MOJI0KEHUIN 3aKOHO-
JIATEJIbHBIX AKTOB HE COOTBETCTBYIOIMMHU KOHCTUTYLIHMU SIBISIETCS BHECCHHUE M3MEHE-
HUH B JECUCTBYIOIIEE 3aKOHOIATENLCTBO. HOBBIE HOPMATUBHBIE NIOJIOKEHNS, IPUHSATHIE
C y4eToM BblpaskeHHbIX KoHCTUTYIIMOHHBIM CyZ1OM ITPABOBBIX MO3ULINHI, IPUMEHSIOTCS
B OTHOILIEHUM HEOTPAHWYEHHOTO KpyTa JIML, OAIAJAI0IIUX IO/ UX JIEHUCTBHE.

B pamMkax omHOHM CTaThbu HEBO3MOXKHO ITOKA3aTh BECh CIEKTp NpUHATHIX KoH-
CTUTYUHOHHBIM CyJIOM pEIIeHHI, TOATBEPKIAI0IINX IPUBEIEHHbIN BbIBOA. B Kaue-
CTBE NPUMEpPaA pacCMOTPUM HEKOTOphIe nocTaHoBiIeHUsI KonctutynnonHoro Cyna,

npuHsaTeie B 2014 rony.
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B npenaBepun 70-netust [ToGeant B Benukoit OTeuecTBEHHON BOITHE B 0CO0O0M
3a00Te ToCyaapcTBa HYXKIACTCs MOKOJICHNE, BRIHECIIIEE HAa CBOUX IIJIEUax BCE TSTO-
Thl BOMHBI U MOCJIIEBOCHHOTO BOCCTAHOBJICHUSI CTpaHbl. HecMOTps Ha mpoieamme
HECKOJIbKO JIECSATUIIETUN, JO HACTOSIIEr0 BPEMEHH BO3HUKAIOT MPOOJIEMBI, Kacaro-
IIUECS COIMAILHOTO O0ECTICUeHHsI YUYaCTHUKOB coObITHM Tex JyieT. [lo3urus Kon-
ctutyimoHHoro Cyzia npu pa3pelieHuy BO3HUKAIOIMIUX MPOoOJieM MPeaCTaBIIsIeTCs
BIIOJIHE OIPABAAHHOMN U IOCTOMHOM.

Taxk, [ToctanoBnennem Koncturynmonnoro Cyna PO ot 6 ¢pespasss 2014 1. No 2-11
NOAMYHKT 5 cT. 4 @eaepanbHOro 3akoHa «O BeTepaHax» MpU3HaH HE COOTBETCTBYIO-
M Koncrurynnn PO B TOM Mepe, B KAKOW OH HE TO3BOJISIET OTHOCUTD K MHBAJIMIAM
Benukoit OTeuecTBEHHOM BOMHBI JIull, B ro/ibl Benukoi OTeuecTBEHHOW BOMHBI IIPU-
BiekaBmxcs opranuzanusaMu OcoaBuaxuma CCCP u opranaMy MECTHOM BJIAacTH K
cOopy 6oenpuIacoB U BOGHHON TEXHUKH, PAa3MUHUPOBAHUIO TEPPUTOPUM U 0OBEKTOB
Y CTaBIIMX MHBAJIUJIAMHU BCJIEACTBUE PAHEHUSI, KOHTY3UH WU YBEUbS, MOJTYUYEHHBIX
IIPU TIPOBEICHUH YKa3aHHBIX padoT paree ¢hespans 1944 cooa. CornacHo MOJIOKESHH-
AM yKa3aHHOTO 3akoHa (P3 Ne 5), k kareropun nHBaKU10B Bennkoit OteyecTBEHHOM
BOMHBI OTHOCATCS TOJIBKO T€ JIMIIA U3 TOMMEHOBAHHOW KaTeropuu, KOTOPbIE MPUBJIE-
KaJICh K PA3MUHUPOBAHUIO, COOPY OOETPUTIACOB M BOCHHOW TEXHUKH B TIEPUOI C
Gespans 1944 200a no dexkabpev 1951 200a v craiu MHBAIUIAMU BCIICJICTBUE paHe-
HUSI, KOHTY3WUHW WIHA YBEYbs, TOJYYCHHBIX B 3TOT Mepuojl. Takum o0pa3oM, B pe3yib-
Tare HEBEPHOTO OIPEAECICHUS NepUoaa, B TECUEHUE KOTOPOro MPOBOAWINCH YKa3aH-
HbIe PabOTHI, OTIETBHBIC TPAXKTAHE HE CMOTIIM BOCIIOIB30BaThCSl CBOMM TIPABOM Ha
MOJIy4eHHE COOTBETCTBYIOIINUX BUIOB COIIMATIBHOTO 00CCIICUCHHUSI.

OpHuM U3 colMaIbHbBIX 3aKOHOB, K KOTOPBIM JIOBOJILHO YacTo oOpainiaercsa Kon-
ctutyuroHHbii Cyga, siBnsgercsa 3akoH PO No 1244-1 «O conuanbHOM 3a1UTE Tpax-
JlaH, MOABEPTIIUXCS BO3ACHCTBUIO paguallui BCeACTBUE KaTacTpodbl Ha UepHo-
obutbckoli ADCy» (BechMa 3ameTHOE KOJIWYECTBO peleHu KoHCTUTYIMOHHOTO
Cyna, 3aTparuBaroiiux JaHHbIM 3aKOH, MPUBJICKAET BHUMAHHUE HCCIEI0BaTENCH U
CBUJIETEILCTBYET HE TOJILKO O €0 CIIOXHOCTH, HO M OMACHOM TEHJICHIIMW Hapyllie-
HUS TIpaB rpakKAaH Ha couuanbHoe obecnieuenue [JKepebuona, 2014, 58].

[TocranoBnennem Koncturyrmonnoro Cyna PO ot 1 uromnst 2014 1. Ne 20-IT a63ary

nepBblii myHKTa 2 IlocranoBnenus BepxoBHoro Cosera PO «O pacnpocTpaHeHnn
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nerctus 3akoHa PCOCP «O conuanbHOM 3alIdTe TPAKIaH, TOABEPTIINXCS BO3ACH-
CTBHIO paJiMaliy BciiencTBUE KaTacTpodsl Ha YepHoObuibcKOM ADC) Ha TpakaaH U3
Nofpa3iesieHnit 0co00ro prcKa» MPU3HAH HE COOTBETCTBYIOMNUM KOHCTUTYIIMM B TOM
Mepe, B KAaKOW OH HE MPEIoJaraeT Mpe1oCTaBIeHUue rpaXaaHaM U3 MOApa3IeIeHuN
0CcO00ro pHcKa, CTaBIIMM WHBAJIUAAMHU, €KEMECIYHOU JEHEKHOW KOMIIEHCAllu B
BO3MEILIEHUE BPENa, IPUUMHEHHOTO 3[J0POBBIO B CBSI3U € paJIMallMOHHBIM BO3JCHCTBH-
eM. Konctutynmonnsiii Cyz ykasail, 4To B IEHCTBYIOIIEE 3aKOHOATENBCTBO JOKHBI
OBITh BHECEHBI COOTBETCTBYIOIINE U3MEHEHHSI, YTOObI TapaHTHUPOBATh TPAXKAAHAM U3
NOZpa3IesieHnit 0cO00ro pUcKa, CTaBIIMM UHBAJUAAMMU, [IPABO HA BO3MEIIECHUE BPE-
Jia, IPUYMHEHHOTO 37I0POBBIO B CBA3M C PAIMAllMOHHBIM BO3JECICTBHEM, HA PABHBIX
YCIIOBUSAX C JPYTMMHU TpakJIaHaMH M3 4YWCJIa BOCHHOCITYXAIIMX, MMOJYYUBIINX MpPU
WCTIOJIHEHUH O0S3aHHOCTEN BOCHHOM CITy»KObI MOBPEXKACHUE 37I0POBbS B CBA3H C pa-
JUALMOHHBIM BO3JIEHCTBUEM U BCJIEJICTBUE ATOTO MTPU3HAHHBIX MHBAIMIAMMU.

B cootBerctBum ¢ [locranosnennem Konctutyunonnoro Cyna P® ot 1 anpens
2014 r. Ne O-IT npuznano He cooTBeTcTBYIOIMM Konctutyimu PO [Tpumedanne k Criu-
CKY pabOT, OTHOCSIINXCS K paboTaM MO JIMKBUAALINH [TOCTECTBUI KatacTpodbl Ha Uep-
HOOBUTECKOM ADC, poBeIeHHBIM B Tiepuo ¢ 26 anpens 1986 rona o 31 nexabps 1990
roga B 30He otuyxaeHus Poccuiickoit @enepammn. Conepxanieecs B Ilpumevannn
HOPMAaTMBHOE MOJIOKEHUE HE MO3BOJIIET OTHOCUTH MPENYCMOTPEHHbIE TaHHbIM Criu-
CKOM padOTbl, KOTOPbIE B YKa3aHHBIMA MEPUOJ] BBITOIHUIUCH YICHAMHU CTYICHYECKUX
CTPOMUTEBHBIX OTPSIIOB B HACEJIICHHBIX ITyHKTAX, HAXOAAIIMXCS B 30HE OTUYKICHUS, K
paboTaM 1o JTUKBHUIALMYU MOCIeACTBUN KaracTpodsl Ha YepHOoObUTECKONM ADC. D10, B
CBOIO OYepe/ib, MPEMITCTBYET MPU3HAHUIO OCYIIECTBISABIINX TaKue paOdOThl TpakKaaH
y4aCTHUKaMH JIMKBUIAIMH [TOCTIEJICTBUI UepHOOBUILCKOM KaTacTpoQbl U pe1oCTaBIIe-
HUIO UM IIpaBa Ha BO3MELIEHUE BPEIa U MEPhI COLMAIBHOMN MOIICPKKH.

Nuoraa Konctutyunonnomy Cyny npUXoJuTCs OBTOPHO oOpamiarbes K Mpu-
HSATBIM PELIECHUSIM, ITOCKOJIBKY JAXE MOCIIE BBISIBIECHUS KOHCTUTYIHOHHO-ITPABOBOIO
CMBICJIa OT/IETbHBIX 3aKOHOIOJIOKEHN MMPAKTHUKA MPABOIIPUMEHEHUS UIET 1O My TH
OTPaHUYECHHUS TIPAB OTJIEIbHBIX KaTErOpUi FPaXkIaH.

Hanpuwmep, Ilocranoenennem Konctutyumonnoro Cyna P or 18 ceHtsa0ps
2014 . Ne 23-IT gactb nepBas cT. 2 @eaepanbHoro 3akoHa ot 12.02.2001 Ne 5-@3 «O

BHECEHUM U3MEHEHUN 1 JononHeHuit B 3akoH Poccuiickoit @enepannn «O conuaib-
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HOM 3aIMTe IPAKJaH, IOABEPIIINXCS BO3ICHCTBUIO PAAUALIAN BCIEACTBUE KaTaCTPO-
¢n1 Ha YepHoObLIbCKOM ADCy» mpu3HaHa He cooTBeTcTBYIONEeH Koncrutyun PO,
IIOCKOJIBKY COJIEPIKalMeCs B HEW MOJIOKEHUS CIyKaT OCHOBAaHMEM JIJIS OTKa3a B Ha-
3HAYEHUH €KEMECIYHOMN IEHEKHON KOMIIEHCALIMH OTAEIIbHBIM KaTErOpUsIM HHBAJIUOB
BCJIEICTBUE YEPHOOBUIBCKON KaTacTpO(bl U3 YMCIIa JIULL PSIIOBOTO U HAYaJIbCTBYIOIIIE-
r'0 COCTaBa OPraHoOB BHYTpeHHUX nen. /JanHoe [locTanoBiIeHHE TPUHATO TOCHE TOTO,
kak KoncturyumonueiM CynoMm ObLT onpenieneH KOHCTUTYLMOHHO-IIPABOBOM CMBICI
COOTBETCTBYIOIIMX MOJIOKEHUN 3akoHAa. TeM He MeHee, IPUMEHEHHE Ha MPAKTUKE
ITHUX IOJIOKEHUM B UCTOJIKOBAHUH, PACXOIALIEMCS C MX KOHCTUTYLIMOHHO-IIPABOBBIM
CMBICJIOM, TOCITYKHJI0 OCHOBAHHMEM JIJIsl OTKA3a B HA3HAYEHUH TOJIArAFOILEHCS IEHEXK-
HOU BBITUIATHI YKA3aHHOM B IIOCTAHOBJICHUU KaT€rOpUY NHBAJIW/IOB.

Taxum oOpa3om, Tonpko BMeaTenbcTBO Koncrutynnonsoro Cyaa mo3Boiauio
BOCCTAHOBHUTH IIpaBa IPAKJAH HA IMOJy4YEHHE COOTBETCTBYIOLIUX BUIOB COLIMAJIb-
Horo obecnieyeHus. M aTo numib HeOoMbIIast 4acTh MO3UTUBHBIX pemieHnit Konctu-
TynroHHoro Cyna. Bo3HHKaeT 3aKOHOMEpHBIN BOIIPOC: MOYEMY 3aKOHOAATEIN HE
yCMaTpUBAIOT OTPAaHUYEHUS MIPAB TPaXAaH TEMHU MOJIOKEHUIMHU 3aKOHOB U MHBIX 3a-
KOHOZATEJIbHBIX aKTOB, KOTOpble KoHCcTUTYIMOHHBIM CyJ MPpU3HAET BIIOCIEACTBUU

He cooTBeTcTBYOIMMU KoHcTUTY MK ?

HOCTKOHCTI/ITyIII/IOHHOE 3aKOHOTBOP4Y€CTBO

AHanu3 psja 3aKOHOMPOEKTOB, MocTynuBiux B ['ocynapctBennyto Jlymy, mo-
Ka3bIBAECT, YTO OT/ICILHBIC MOJOKUTEIbHBIC PEIICHUS MOTIIA OBITh PUHSITHI 3AKOHO-
natesem 6e3 oopaiienus rpaxkaad B Koncruryuronnsiii Cy.

B gactnoctu, B 2007 rony B I'ocymapcrBennyro Jlymy BHeceH mpoekT deme-
panbHOrO 3ak0Ha Ne 439818-4 «O BHeceHuM U3MeHEHUH B MyHKT 2 [locTanoBiIeHH
Bepxosnoro Cosera PO ot 27 nekadpst 1991 roma Ne 2123-1 «O pacnpocrpanenun
nerctBus 3akoHa PCOCP «O conumanbHOM 3alIMTE TPAXK/IaH, TTOABEPTIINXCS BO3ACH-
CTBUIO pajfialiud BciieACcTBHE KatacTpodsl Ha UepHoObUIbcKON ADCy» [O BHEceHUHn
U3MEHEHUH. .., WWW |. 3aKOHOIIPOEKTOM Mpe/iarajoch NpeoCTaBUTh MPABO Ha IO-
JIy4YE€HHE €KEMECSTYHOU JICHEKHOM KOMIIEHCALIMU TPaKIaHaM 13 MOAPa3IEIICHUN 0CO-

ooro pucCKa, CTaBIIMM MHBAJIWJaMH BCJIICACTBUC ITOJTYYCHHOI'O 3a00JICBaHUs (TpaBMBI,
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yBEUbsl, KOHTY3UH, PAHEHUS ), CBSI3aHHOTO C HEMTOCPEJCTBEHHBIM YUYaCTHEM B JICHCTBU-
SIX TIOApa3eNieHnit ocoboro pucka. [ToHamoOnI0Ch HECKOBKO JIET U TOCTAHOBIICHHE
Koncrutyunonsnoro Cyna, 4ToObl TOOUTHCS BOILIOUIEHUS B )KU3Hb HEOOXOAUMBIX M3~
meHeHuit. CooTBeTcTBYyIOLHI 3aKOHOTIPOEKT (Ne 714104-6) B peBpane 2015 . BHeceH
B [ ocymapcrBennyto Jlymy [IpaBurenscrBom PO. B [losicHuTenbHOM 3anucKe yKa3a-
HO, YTO 3aKOHOMPOEKT MOATOTOBJIEH B 11eJsiX ucnonnenus [loctanosnenus Koncrury-
noHHOro Cyna PO ot 1 utonst 2014 . Ne 20-11 [O BHeceHMU U3MEHEHUH. .., WWW].

BrokuaarensHas no3unusa xapakrepHa s [Ipasurensctea PO u B oTHOMIEHHT
Apyrux cutyauuii. Hanpumep, TONbKO MOCIE NMPUHATHSA BBINIEYKAa3aHHBIX MOCTA-
HoBieHuil KoncrurynmonHoro Cyna, IlpaBurenscTBoM mpexacrasieH B [ocynap-
cTBeHHYI0 JlyMy npoekT penepanbpHoro 3akoHa Ne 611992-6, mpenycmarpuBaroniuii
BHeceHHe m3MeHeHni B CIUCOK paboT, OTHOCSIIUXCS K paboTaM IO JIMKBUAIIAN
nocnencTBuii karactpodsl Ha YepHoObuibckoit ADC, MpPOBEACHHBIM B MEPUOJT C
26 ampenst 1986 romga mo 31 mekabpst 1990 roga B 30He oTuyxnenusi Poccuiickoi
®denepaliuu, ¢ UEIbI0 BKIOYEHHS B HETO padoT, POBOAMBIIMXCS YWICHAMH CTYICH-
YECKUX CTPOUTENBHBIX OTPAIOB [O BHECEHUU U3MEHEHUH. .., WwWw]. CBO€ KOHCTH-
TYLIMOHHOE TPaBO 3aKOHOJIATEJIbHOM WHULMATHBBI [IpaBUTENHCTBO peann3oBaio
Takke, BHecs B [ ocynapcTBennyio Jlymy npoekt denepanpHoro 3akona Ne 587118-6
B OTHOILIEHUH JINLIL, NTpuBJIeKaBuxcs oprann3anuamu Ocoasuaxuma CCCP u opra-
HaMU MECTHOU BJIACTH K cOOpy O0ETpUnacoB M BOCHHOW TEXHUKH, PA3MUHUPOBAHUIO
TeppuTopuid B roasl Benukoit OTeuecTBeHHOM BOMHBI [O BHECEHWU U3MEHEHUM. . .,
www |. JlaHHBII 3aKOHOMIPOEKT YK€ MPUHAT B KauecTBe 3aKkoHa (D3 Ne 426). Otu u
Jpyrue 3aKoHOoJaTesibHble MHUIMATUBBI 17151 [IpaBuTenbcTBa ObLIM BBIHYKJIEHHBI-
MU B CHJTY TIPEANMCAHHON €My 3aKOHOM O0SI3aHHOCTH BHECEHHSI COOTBETCTBYFOIIIMX
3aKOHOIIPOEKTOB BO HcnojHeHue pemenuit Koncrutynnonnoro Cyna [YUekpeira,
2013, 144], [Tapamxa, 2013, 72], [FOnycoB, Aramkanos, 2013, 142].!

Taxum 00pa3oM, HexenaHue WK HECIOCOOHOCTh OPraHOB 3aKOHOAATEIBHOUN U
WCITOJIHUTEIILHOM BIIACTH YPETYJIUPOBATh BO3HUKAIOIINE MTPOOIEMBI B chepe COIH-

aJIbHOTO O0OECIICUeHUsI CTAHOBSTCS BEeChMa O6p€M€HI/ITCJIBHBIMI/I I TpaKaaH. Ha

1 B pa3nnuHbIX UCCIIEOBAHUAX 0OpalaeTcss BHUMaHUE U Ha MPOOIeMbl HCITOJTHEHUS PEIIeHUN
Koncrutynnonnoro Cyza, KOTOpbI€ CBSI3aHbI C ITTUTEIBHBIMU CPOKaMH MOATOTOBKU HEO0XO-
JUMBIX 3aKOHOIIPOEKTOB.
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HUX MEePEKIIabIBAcTCs 3a00Ta O MPUBEACHUH B IBHXKEHHE rOCYIapCTBEHHOM BIIacT-
HOM CHCTEMBI B LESIX pa3pelieHus] 3aKOHONATeNbHbIX Kojutn3uil. HeobOxomumo
JUIUTEJIbHOE M MOATAITHOE XOKICHHUE IPAXKJaH MO CYIAeOHbIM MHCTAHIUSAM IS T0-
Jay4yeHus Bo3MokHocTH oOpanieHus: B Koncrutyuuonssiii Cyn PO. Tonsko Koncru-
TyHMOHHBIN Cyll B CO3IaBIIMXCS YCIOBUSIX MOYET MPUHATH PELICHUE, TTO3BOJISIO-
1ee pacIupuTh cepy AEHCTBUS TOrO MM MHOTO 3aKOHA (3aKOHOAATEIBHOTO aKTa)
0 COLMAJILHOM OOECIeYeHUH B LESIX MPEAOCTABICHUS KaXI0MY YeJIOBEKY PaBHBIX
BO3MOXXHOCTEH JJIs peasi3allii €ro npasa Ha COluaibHOE 00ecreueHue.

DTa HeIOCTOMHAs ISl COLMAJIbHOIO M IPAaBOBOT'O TOCYAaPCTBA MTPAKTHKA JOJIK-
Ha ObITh U3MEHEHA B pe3yibTare 00jee TECHOrO B3aMMOJECHCTBUS BCEX BETBEM Io-
CyAapCTBEHHOM BJIACTH B TEX CIy4YasiX, KOIZa pedyb WUIET O pealv3aluy U 3alluTe
MpaB YeJIOBEKa, BKJIIOUasl €ro MpaBo Ha COIMalbHOE obecrneueHue. Takoe B3auMo-
JIEHCTBUE HA TOJTOTOBUTENIbHBIX 3TANax paboThl C 3aKOHOMPOEKTAMHU, 3aTparuBaro-
LIMMH IIpaBa 4eJI0BEKa, MPEICTABISAETCS BIIOJIHE BO3SMOKHBIM.

B cootBercTBHM co cT. 108 Pernmamenrta ['ocynapctBennon Jlymsl iepes paccmo-
TPEHHUEM 3aKOHOIIPOEKTOB B IIEPBOM UYTEHHMM OCYLIECTBIIAETCS UX PACCHUIKA, B TOM
yucine [Ipesunenty PO, B [IpaButensctBo PO, a Takke B Konctutynumonnsiii Cyg
P® (1o TONBKO 1O Bonpocam ero BeaeHus [Ocranosuy, 2014, 104]) ny1s moaroToBKu
U TIPEJCTaBICHHUS OT3bIBOB, MpeniokeHnii u 3amedanuii (Iloctanosnenue '] PD
Ne 2134-11 T'T). menno Ha sTtoM 3tane Koncrurynuonssiid Cya Mor Obl aKLIEHTH-
poBaTh BHUMaHUE 3aKOHOAaTeNel Ha paHee copmynupoBaHHbix CyaoM MpaBOBBIX
MO3ULIHSAX, KOTOPbIE COXPAHSIOT CBOK CHJIY M MOIYT OKa3aTh BIMSHHE HA CyIbOy
T€X WM UHBIX KOHKPETHBIX 3aKOHOMPOEKTOB. COBMECTHBIMU YCUJIMSIMHU MPECTA-
BUTEJICH BCEX BETBEH BIIACTH MOXKET OBITh HAWACH «Pa3yMHBIN OanmaHc MeXay Ipu-
HUMAEMbIMU PEIIeHUSIMU U (yHIaMEHTAIbHBIMU MPABaMU M CBOOOIaMHU TPaKIAH»
[3opbkuH, 2008, 9], 3akperueHHbIMU BO BceoOmiell nexnapaiuu npaB yeloBeKa,

BKJIFOYaAs ITPaBO KaXXKA0I'0 KaK YJICHA O6H_I€CTBa Ha COMaJIbHOC oOecreueHue.

3aKjJaoueHue

CnoXHOCTh (DyHKITMOHUPOBAHUS CHCTEMBI COIMAIBHOTO OOCCIICUEHHUS B JIFO-

OOM rocylapcTBe 3aKJIIOYAeTCs B €€ MMMAHEHTHOM 3aBUCMMOCTU OT (PMHAHCOBO-
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HSKOHOMMUECKOM cuTyaluu B cTpaHe. Ha (oHe KpU3UCHBIX SIBJIEHMH BCE CUIIbHEE
BCTYIIAIOT BO B3aNMHOE ITPOTUBOPEYME JIBE TEHICHIIMY — CHUYKEHHE IKOHOMHYECKHUX
BO3MOXHOCTEH JUIsl pa3BUTHSI CUCTEMBI COLIMAJIBHOTO 00ECIeUeHHsI U OTPEOHOCTh
B MIPUHATHH HEOTJIOKHBIX SKOHOMHUYECKHX MEp, BbIIECICHUH JTONOJHUTENbHBIX (U-
HAHCOBBIX PECYpPCOB B LIEIAX COXPAHECHUS YPOBHS JKM3HU I'DAXKJIAH, SBIISIOLIMXCS
MOJIy4aTeasIMUA Pa3udHbIX BUJOB COLMAIBHOIO o0ecrneyeHus. B cioxkHO#l 3KOHO-
MHUYECKON CHUTyallud OCOOEHHO BOCTPEOOBAHHOM IPEACTABISAETCS EATEIBHOCTh
Koncturyunonnoro Cyna P®, KoTOpbIil MOXKET IPUHUMATh HE3aBUCUMBIE PELIECHUS
10 BOIIPOCAM COLIMAJILHOTO 00€CTIEYEHMS.

B Poccuiickoii @enepannu CIoKuiIach HEraTUBHAS MPAKTUKA COBEPIIEHCTBO-
BaHUS 3aKOHOJAATENBCTBA O COLIMAJIBLHOM O0ECIIEYEHHH MOCPENCTBOM HCIIOJIb30BaA-
HUsI MEXaHW3Ma MPU3HAHKS HE COOTBETCTBYIOIIMMU KOHCTUTYLIMM OTAENIBHBIX I10-
JIOKEHUH 3aKOHOB. Takol IMOAXOJ BBIHYKIAET I'paXkJaH, YbH IPaBa Ha COLMAIIBHOE
oOecrieueHrne HapyIIeHbI, HEOMHOKPATHO O0paIaTbCcsi B OPTaHbl UCIIOMHUTEIHHON
BJIACTH, & TAKXKE MIPOXOJUTh YEPE3 BCE CyAeOHbIE MHCTAHIIMU AJIs TOIYUYEHUs BO3-
MokHOcTH oOpanieHus: B Koncrurynuonssiid Cyn. [1010KUTENbHBIA OTKIMK 3aKO-
HOJATEJII HaXOIAT TOJIBKO 3aKOHOIIPOEKTHI, BHECECHHBIE, KaK IIpaBuio, [IpaBureins-
cTBOM P®, 1 moAroToBieHHbIE HA OCHOBAaHUM NMPUHATHIX KoHcTUTYIMOHHBIM CyoM
IOCTAHOBJIEHUM U OIpeeIeHU. DTa IpaKTUKa J0JKHA ObITh U3MEHEHA B PE3YIIb-
Tate 0osiee TECHOTO B3aMMOJIEHCTBUS BCEX BETBEH IOCYAapCTBEHHOW BJIACTH B XOJI€
HOATOTOBUTENIBHOM pabOThI C 3aKOHONIPOEKTaMH, BHECEHHBIMU B [ 0Cy1apCTBEHHY1O
JlyMy 1 3aTparuBarOlMMH IIpaBa yenoBeka. Ha aTom srane 3akoHOmaTeaIbHOro mpo-
1iecca yepe3 ycTaHOBJIeHHbIE npolueypbl KoncTuTynonHsii Cy MOT Obl aKIIEHTH-
pOBaTh BHUMaHUE 3aKoHOAaTenei Ha paHee chopMyaupoBaHHbIX CyaoM MPaBOBBIX
HO3ULMX, KOTOPBIE COXPAHSIOT CBOIO CHILY U MOT'YT OKa3aTh BIUSHUE Ha CyJb0y TEX

HJIN UHBIX KOHKPCTHBIX 3aKOHOITPOCKTOB.
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Abstract

In the Russian Federation, there is a negative practice of improving legis-

lation on social security with the help of the mechanism used for declaring

some provisions of laws unconstitutional. This approach forces the citizens,

whose rights to social security are violated, to contact the executive authori-

ties repeatedly, as well as to go to courts of all instances in order to get an op-

portunity to go to the Constitutional Court. Draft laws, aimed at extension of

the purview of laws in terms of the personal scope of application with a view

to granting citizens equal rights to social security, have not been considered

in the State Duma for a long time. Necessary draft federal laws are introduced

by the Russian Government only in pursuance of the resolutions of the Con-

stitutional Court. This practice should be changed with the help of closer co-

operation among all branches of state power during preparatory work on draft

laws introduced to the State Duma and affecting human rights. At this stage

of the legislative process, the Constitutional Court could use the established

procedures in order to draw the attention of legislators to the legal views that

have been presented by the Court, remain in force and can influence particular

draft laws.
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Introduction

The economic crisis in Russia, caused by internal and external factors, has a sig-
nificant impact on the social security system. This influence manifests itself in two
ways. On the one hand, measures are proposed, introduction of which will lead to
limiting opportunities for development of the parts of the system that deal with ex-
tension in terms of types of social security benefits and the personal scope of applica-
tion, and in some cases setting limits on providing social security. On the other hand,
one cannot ignore such negative economic factors as rising prices, the devaluation
of the national currency, etc., which lead to a reduction in the real value of pensions
and other monetary payments under the social security system. Under these circum-
stances, public authorities are forced to make decisions in an expeditious manner
because any delay is fraught with huge social costs, negative social consequences of

a decrease in material security of a significant part of the population.

The influence of the economic situation on the social security system

The complexity of the functioning of the social security system in any state
consists in its inherent dependence on the financial and economic situation in the
country. Amid the crisis, two tendencies are getting more and more involved in con-

flict with each other. These tendencies are fewer economic opportunities for devel-
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opment of the social security system and the need for taking urgent economic mea-
sures, allocating additional financial resources with a view to maintaining the quality
of life of millions of citizens, easing social tension. In more general terms, there is a
"dialectical contradiction" between the needs for budget resources and limited real
sources of income [Glushakova, 2012, p. 98].

The antagonistic dualism of needs and opportunities even at the best (in terms
of economy) times acts as a deterrent to the persistent progressive development of
the social security system. The final stage of requirements, wishes and well-founded
recommendations is not necessarily the adoption of a law introducing new types of
social security benefits, extending the personal scope of application, increasing the
level of social security. A.V. Radonova, for example, notes that the social security
system, which is the most reliable system of guarantees, tends to "develop exten-
sively" and include more and more social benefits and services [Radonova, 2014,
p. 27]. The constitutional requirement set by Part 3 of Article 104 of the Constitution
of the Russian Federation is some kind of obstacle to adopting laws on the basis of
positive initiatives in the sphere of social security. According to this requirement,
draft laws aimed at altering the financial obligations of the state, as well as draft
laws implying federal expenditures, can be introduced to the State Duma only af-
ter having been approved by the Russian Government. The constitutional provision
mentioned above applies to the overwhelming majority of legislative initiatives in
the sphere of social security.

Only draft laws, which are introduced to the State Duma by the Russian Govern-
ment or approved by the Russian Government in terms of financial support for pro-
posed legislative innovations, can become laws. It is noted in the literature that the
current model of the legislative process can be described as "one-channel", with the
dominance of one of the subjects of legislative initiative [Kochkina, 2013, p. 104].
The majority of legislative initiatives in the sphere of social security do not become
laws, the State Duma declines them in the first reading or they are returned to their
authors on formal grounds.

The described situation may not be noticed because of ever-changing legisla-
tion on social security. However, many changes are also connected with attempts to

find more adequate economic mechanisms for financial participation of the state in
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maintaining the social security system in conditions of limited financial resources.
But for the activities of the Constitutional Court of the Russian Federation, the so-
cial security system in our country would differ greatly from the one that exists now.
This difference, first of all, would consist in a smaller number of subjects entitled to
receive different kinds of social security benefits. Many decisions of the Constitu-
tional Court are aimed at extending the purview of social security laws in terms of
the personal scope of application through the mechanism of declaring provisions of
some laws unconstitutional on the basis of the constitutional principles of equality
and justice. From this perspective, the analysis of specific resolutions of the Con-
stitutional Court of the Russian Federation on making legislation on social security
comply with the provisions of the Constitution of the Russian Federation is of great

scientific interest.

Different categories of subjects entitled to receive benefits

in the social security system

Article 39 of the Constitution of the Russian Federation, according to which
everyone shall be guaranteed social security at the expense of the state in old age, in
case of an illness, disableness, loss of the bread-winner, for upbringing of children
and in other cases established by law, is highly relevant and useful in the practice
of the Constitutional Court of the Russian Federation. Guaranteeing of social secu-
rity is viewed not as an absolute requirement, according to which everyone can be
granted any kind of social security benefits, but as a principle that enables everyone
in established cases and upon observance of conditions required by law to exercise
their right to different types of social security benefits. S.A. Khmelevskaya notes
that guaranteeing of social security "greatly depends on the level and state of the
economic development of a country" [Khmelevskaya, 2014, p. 10].

The national social security system was built and developed gradually in the
same way as the economic capacity of the country grew. The Russian social secu-
rity system inherited many characteristic features from the previously functioning
Soviet system. The features of the formation of the national social security system,

along with other factors, showed themselves in the specifics of the subjects who are
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entitled to receive different types of benefits. The specifics manifested themselves in
the isolation of some categories of citizens, securing a specific set of differences in
social security for different social categories [Orlova, 2014, pp. 86-87].

Keeping the amount or scope of provided benefits and services in certain pro-
portions led to some kind of hierarchy of numerous categories of citizens. At the
present stage, this differentiation still exists. The process of revealing and ensur-
ing differences builds systemic interrelationships and certain interdependencies that
arise between the elements of the system. The correlation between different statuses,
the scope of granted rights and imposed obligations, types of provided social ben-
efits is consistent too. Changing one parameter or element within such a system sets
the whole system in motion, and there is the need for adjustment of all more or less
established relationships. Therefore, the process of extending the personal scope of
application (granting more people special (additional) rights in the sphere of social
security) will be constant. The improvement of the status of one category of citizens
leads to the appearance of similar requirements for other related categories.

A significant limitation to this tendency is the fact that, as a rule, any changes in
social security, including ones affecting a small group of subjects entitled to receive
social security benefits, involve certain material costs. This limits the abilities of the
subjects of legislative initiative and prevents many draft laws, which they introduce

to the State Duma, from being enacted into laws.

The specific tendency in administration of constitutional

justice concerning social security

In a difficult economic situation, the activities of the Constitutional Court of the
Russian Federation are especially crucial because this court can make decisions on
social security issues independently. The activities of the court are not limited by
the requirements of Part 3 of Article 104 of the Constitution when the Constitutional
Court makes decisions on the issues, even if the execution of its judgements requires
additional financial expenditure.

Recent years saw the appearance of a specific tendency in the administration of

constitutional justice in Russia. The Constitutional Court more and more often acts
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as an organ whose main task is to extend the personal scope of application (to grant
more people rights to different kinds of social security benefits). As a result, the num-
ber of citizens who have access to new social benefits is increasing because declaring
certain provisions of legislative acts unconstitutional leads to amending the effective
legislation. New provisions, adopted with due regard for the legal position of the
Constitutional Court, apply to an unlimited number of people affected by them.

It is impossible to use only one article in order to show the entire range of the
judgements of the Constitutional Court, which confirm the conclusion that has been
drawn. Some resolutions adopted by the Constitutional Court in 2014 can be consid-
ered to be good examples.

On the threshold of the 70th anniversary of the Victory in the Great Patriotic
War, the state should take special care of the generation that bore the brunt of the
war and post-war reconstruction. In spite of the past decades, problems related to
social security of participants in the events of those years still exist. The position of
the Constitutional Court, reflected in its resolutions on arising problems, seems to be
fully justified and estimable.

Thus, the Resolution of the Constitutional Court of the Russian Federation
No. 2-P, dated February 06, 2014, declared Subitem 5 of Article 4 of the Federal Law
"On veterans" unconstitutional to the extent that it makes it impossible for persons
whom, during the Great Patriotic War, the Society for Assistance to Defence, Avia-
tion, and Chemical Construction of the USSR and local authorities made engaged
in collecting ammunition and military equipment, demining territories and objects
and who became disabled by a wound, contusion or mutilation received during the
specified works before February 1944, to belong to the category of the invalids of
the Great Patriotic War. According to the provisions of the law mentioned above
(Federal Law No. 5), the category of the invalids of the Great Patriotic War includes
only those from the named categories that were engaged in collecting ammunition
and military equipment, demining territories and objects from February 1944 to
December 1951 and became disabled by a wound, contusion or mutilation received
during this period. Thus, some citizens were unable to exercise their right to the ap-
propriate types of social security benefits because of the incorrect determination of

the period during which the works mentioned above were carried out.

Mironova T.K.


http://publishing-vak.ru/law.htm

Judicial power, public prosecutor's supervision, organization of law enforcement 93

One of the social laws, which the Constitutional Court quite often deals with,
is Law of the Russian Federation No. 1244-1 "On social protection of citizens who
have been exposed to radiation as a result of the accident at the Chernobyl nuclear
power plant". A significant number of the decisions of the Constitutional Court have
affected this law, which attracts the attention of researchers and demonstrates not
only its complexity, but also a dangerous tendency to violate citizens' rights to social
security [Zherebtsova, 2014, p. 58].

The Resolution of the Constitutional Court of the Russian Federation No. 20-P,
dated July 01, 2014, declared Paragraph 1 of Item 2 of the Decree of the Supreme
Soviet of the Russian Federation "On the extension of the Law of the Russian Soviet
Federative Socialist Republic "On social protection of citizens who have been ex-
posed to radiation as a result of the accident at the Chernobyl nuclear power plant"
to citizens from high-risk units" unconstitutional to the extent that it does not allow
citizens from high-risk units who became disabled to receive monthly cash compen-
sation for physical harm caused due to radiation exposure. The Constitutional Court
stated that the effective legislation should be amended accordingly in order to ensure
the right of citizens from high-risk units who became disabled, to compensation of
physical harm, caused due to radiation exposure, on equal terms with other military
men whose health was damaged during performance of military service duties be-
cause of radiation exposure and who were consequently declared disabled.

The Resolution of the Constitutional Court of the Russian Federation No. 9-P,
dated April 01, 2014, declared the Comments on the List of works, considered to
be works aimed at eliminating the consequences of the accident at the Chernobyl
nuclear power plant and carried out from April 26, 1986 to December 31, 1990 in
the exclusion zone of the Russian Federation, unconstitutional. The provision that
the Comments contain does not allow of viewing the works, included in the given
List of works, but carried out during this period by members of student construction
brigades in settlements located in the exclusion zone, as works aimed at eliminat-
ing the consequences of the accident at the Chernobyl nuclear power plant. This, in
turn, prevents considering citizens who carried out such works to be participants in
eliminating the consequences of the accident at the Chernobyl nuclear power plant

and granting them the right to compensation for harm and social support.
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Sometimes the Constitutional Court has to turn to the decisions, which have
been made, repeatedly because even after the interpretation of some provisions of
laws by the Constitutional Court, law enforcement practice tends to follow the path
of restricting the rights of certain categories of citizens.

For example, the Resolution of the Constitutional Court of the Russian Federa-
tion No. 23-P, dated September 18, 2014, declared Part 1 of Article 2 of Federal Law
No. 5-FZ of February 12, 2001 "On amending the Law of the Russian Federation "On
social protection of citizens who have been exposed to radiation as a result of the ac-
cident at the Chernobyl nuclear power plant" unconstitutional because its provisions
give occasion to the refusal to grant monthly cash compensation to certain categories
of invalids who became disabled due to the accident at the Chernobyl nuclear power
plant and who belonged to the rank and file and command staff of the bodies of inter-
nal affairs. This Resolution was adopted after the Constitutional Court had determined
the constitutional meaning of the relevant provisions of the law. However, the practical
application of these provisions was connected with interpretation that is inconsistent
with their constitutional meaning, which gave occasion to the refusal to grant the cash
payment to the category of invalids, specified in the resolution.

Therefore, only the interference of the Constitutional Court allowed of restore
the rights of citizens to the appropriate types of social security benefits. This is only
a small part of the positive decisions of the Constitutional Court. The question then
arises as to why legislators do not see the restrictions on the rights of citizens by
those provisions of laws and other legislative acts that the Constitutional Court will

subsequently declare unconstitutional.

Post-constitutional lawmaking

The analysis of a number of draft laws introduced to the State Duma shows that
some positive decisions could have been made by the legislator even if citizens had
not gone to the Constitutional Court.

In particular, in 2007 draft federal law No. 439818-4 "On amending Item 2 of
Decree of the Supreme Soviet of the Russian Federation No. 2123-I, dated December

27, 1991, "On the extension of the Law of the Russian Soviet Federative Socialist
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Republic "On social protection of citizens who have been exposed to radiation as a re-
sult of the accident at the Chernobyl nuclear power plant" was introduced to the State
Duma [On amending..., www]. The draft law proposed to grant the right to monthly
cash compensation to citizens from high-risk units who became disabled because of
a disease (injury, mutilation, contusion, wound) connected with direct participation
in the actions taken by high-risk units. Introduction of the necessary changes took
several years and required the resolution of the Constitutional Court. The correspond-
ing draft law (No. 714104-6) was introduced by the Russian Government to the State
Duma in February 2015. The Explanatory memorandum stated that the draft law was
prepared with a view to execution of Resolution No. 20-P of the Constitutional Court
of the Russian Federation, dated July 01, 2014 [On amending..., www].

This wait-and-see attitude is also typical of the Russian Government in other situ-
ations. For example, only after the adoption of the above-mentioned resolutions by
the Constitutional Court, the Government introduced draft federal law No. 611992-6
to the State Duma, this draft federal law implying amendments to the List of works,
considered to be works aimed at eliminating the consequences of the accident at the
Chernobyl nuclear power plant and carried out from April 26, 1986 to December
31, 1990 in the exclusion zone of the Russian Federation, with a view to including
works carried out by members of student construction brigades in this list [On amend-
ing..., www]. The constitutional power of the Russian Government to initiate legisla-
tion was also exercised, when the Russian Government introduced draft federal law
No. 587118-6 to the State Duma, the draft federal law affecting people whom the
Society for Assistance to Defence, Aviation, and Chemical Construction of the USSR
and local authorities made engaged in collecting ammunition and military equipment,
demining territories and objects during the Great Patriotic War [On amending...,
www]. This draft law has already been enacted into law (Federal Law No. 426). The
Government was forced to introduce these and other legislative initiatives because
according to the law the Russian Government is obliged to introduce the correspond-
ing draft laws in pursuance of the decisions of the Constitutional Court [Chekryga,
2013, p. 144], [Garanzha, 2013, p. 72], [ Yunusov, Agadzhanov, 2013, p. 142].!

1 Researchers pay attention to problems related to execution of the judgements of the Constitutional
Court, which are connected with long-term preparation of necessary draft laws.
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Thus, the unwillingness or inability of the legislative and executive authorities
to solve problems arising in the sphere of social security can be extremely burden-
some for citizens. They have to set the state power system in motion with a view to
resolving legal collisions. Citizens have to go to courts of different instances for a
long time in order to get an opportunity to go to the Constitutional Court of the Rus-
sian Federation. Under existing conditions, only the Constitutional Court can make a
decision that will allow of extending the purview of a law (a legislative act) on social
security with a view to providing all people with equal opportunities for exercising
their right to social security.

This practice, which is unworthy of a social and legal state, should be changed
with the help of closer cooperation among all branches of state power when it comes
to the implementation and protection of human rights, including the right to social
security. Such interaction at the preparatory stages of work on draft laws affecting
human rights seems to be quite possible.

According to Article 108 of the Rules of procedure of the State Duma, draft laws
shall be sent to the President of the Russian Federation, the Russian Government and
the Constitutional Court of the Russian Federation (but only with respect to matters
falling within its competence) before draft laws are considered in the first reading
[Ostapovich, 2014, p. 104]) for them to be able to prepare and make comments, sug-
gestions and express criticism (Decree of the State Duma of the Russian Federation
No. 2134-1I GD). At this stage, the Constitutional Court could draw the attention of
legislators to the legal views that have been presented by the Court, remain in force
and can influence particular draft laws. Collaborative efforts of representatives of
all branches of power can lead to finding "a reasonable balance between decisions
to be made and fundamental rights and freedoms of citizens" [Zor'kin, 2008, p. 9]
established in the Universal Declaration of Human Rights, including the right of all

people as members of society to social security.

Conclusion

The complexity of the functioning of the social security system in any state

consists in its inherent dependence on the financial and economic situation in the
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country. Amid the crisis, two tendencies are getting more and more involved in con-
flict with each other. These tendencies are fewer economic opportunities for de-
velopment of the social security system and the need for taking urgent economic
measures, allocating additional financial resources with a view to maintaining the
quality of life of citizens who receive different types of social security benefits. The
difficult economic situation that our country faces nowadays makes the activities of
the Constitutional Court of the Russian Federation, which can make decisions about
social security independently, particularly important.

In the Russian Federation, there is a negative practice of improving legislation
on social security with the help of the mechanism used for declaring some provi-
sions of laws unconstitutional. This approach forces the citizens, whose rights to so-
cial security are violated, to contact the executive authorities repeatedly, as well as to
go to courts of all instances in order to get an opportunity to go to the Constitutional
Court. The legislator tends to respond positively only to draft laws developed by
the Russian Government and prepared on the basis of the resolutions and decisions
of the Constitutional Court. This practice should be changed with the help of closer
cooperation among all branches of state power during preparatory work on draft
laws introduced to the State Duma and affecting human rights. At this stage of the
legislative process, the Constitutional Court could use the established procedures in
order to draw the attention of legislators to the legal views that have been presented

by the Court, remain in force and can influence particular draft laws.
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