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AHHOTAIUA

B craree paccmaTpuBaroTCsi 0COOCHHOCTH B3aMMOOTHOIICHHUS TOCYJapcTBa W aJBOKa-
Typbl B YTOJIOBHOM Cynomnpou3Bojactse. s peanbHOro odecrieueHus: mpaB U cBOOOI Bcex
nui B osioxkeHusx 4. 1 ¢t 48 Koncrurynun PO 3akpemnsieHo, 4to KaxaoMy rapaHTUPYyeTCs
MPaBO Ha MOJy4YeHUE KBATU(UIIUPOBAHHOW IOPUINYECKON MOMOIIH, B CIydasX, IpeaycMo-
TPEHHBIX 3aKOHOM, IOpPHAWYECKas MMOMOIIb OKa3bIBaeTCs OecIyiatHo, a B 4. 2 cT. 48 perna-
MEHTUPOBAHO, YTO Ka)bIi 3a/lep>KaHHBIM, 3aKIIOYEHHBIH MOJ CTpaxy, OOBHHSIEMBIH B
COBEpIICHUH MPECTYIIICHUSI UMEET MPABO MOJIb30BAaTHCS MOMOIIbIO aJBOKATa (3aIUTHUKA) C
MOMEHTa, COOTBETCTBEHHO, 3aJlepKaHusl, 3aKIIOUEHUS M0 CTPAXKY WIH MPEAbIBICHUS 00BU-
HeHus. [I[puMEHUTEeNbHO K YTOJIOBHOMY CYIOMPOU3BOJICTBY KBaJIM(DUIIMPOBaHHAS IOpUAMYE-
CKasi IOMOIIIb MPEACTaBIsET CO0OM ILeJeHANpPaBICHHYIO AesITeIbHOCTh a/IBOKaTa Mo COJeH-
CTBUIO B HCIIOJIb30BAHUU MPEIOCTABICHHBIX 3aKOHOM BO3MOXKHOCTEH JIMILY, BOBIEKAEMOMY B
cdepy yroloBHO-IIPOLECCYalbHBIX OTHOIIEHUH. B cTaThe mccienoBanbl 0cOOEHHOCTH (hopm
OKa3aHUs aJBOKATOM KBATH(PHUIIMPOBAHHON IOPUIMYECKON MOMOIIM B YTOJOBHOM CYAOIPO-
M3BOJICTBE B KaueCTBE a/IBOKATa «JIHIl, YYaCTBYIOIIUX B IMPOU3BOJACTBE MPOIECCYaTbHBIX
JIEWCTBHI TIPU MPOBEpKe coodIeHus o npectymieHun» (4. 1.1 ct. 144 VIIK PD), agsokara
CBUJETENS, a/IBOKaTa-3alllUTHUKA WK aJIBOKaTa — MIPEICTaBUTEINS JOBEPUTEISI, 0COOEHHOCTH
MPOLIECCyabHOTO CTaTyca, MpaBa, 00s3aHHOCTH U OTPAaHUYEHUS, CBS3aHHbIE C UX Mpodeccu-

OHAJILHOM JACATCIBbHOCTBIO.
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KuaroueBble ciioBa
AJIBOKaT, aJIBOKaTCKas IesATEeIbHOCTD, aIBOKATypa, aJIBOKAT-3alIUTHUK, aBOKAT — MIPE]I-

CTaBUTEJIb HUHTEPECOB, KBaTU(UIIMPOBAHHAS IOPUANYECKAsl TOMOIIIb.

BBenenue

TocynapcTBo ocymiecTBisieT CBOM (DyHKIIMH B pa3IMUHBIX cepax oOmeCTBEHHOU KU3HH,
OJTHOW W3 KOTOPBIX BBICTYNAeT OXpaHa M 3alluTa MpaB U CBOOOJ YelOBEKa W Tpa)KTaHMHA,
pa3IMYHBIX OpPraHU3alMi, OXpaHa 3aKOHHBIX IpaB M MHTepecoB obmecta B menom. Ct. 2
Konctutynuu P® ycranaBnuBaeT, YTO NpHU3HAHUE, COOIONEHUE M 3aIIMTa MpaB U CBOOOA
YeJIoBeKa U rpakJlaHuHa — 00s3aHHOCTh rOCY/IapCTBa, a CT. 45 rapaHTUPYET roCcy1apCTBEHHYIO
3alUTy MpaB u cBOOON yenoBeka. [103TOMy rocyaapcTBO JOIKHO CO3/1aBaTh COOTBETCTBY-
OIIME YCTIOBHS JJIsl OCYIIECTBICHMS 3aIIMTHI TIPaB U CBOOOJ] YeJIOBEKa M TPaklaHWHA, OXPaHBI
3aKOHHBIX TPaB U UHTEPECOB 001IecTBa. JlaHHas JesATeNbHOCTh TOCY/AapCTBa M0 CBOEMY COJIEp-
JKAHMIO CBsI3aHa C OKa3aHUEM IOPUINYECKOU TTOMOILH.

[IpyuMeHUTENBHO K YTOJOBHOMY CYIONPOU3BOACTBY KBaTU(HUIIMPOBAHHAS IOpUINYECKas
MIOMOIIb TPEJCTABISET COOOM IeNieHaNpaBIeHHYIO JesSTeNbHOCTh aJBOKaTa MO COMACHCTBUIO
B HCIIOJIB30BAHUU TIPEIOCTABICHHBIX 3aKOHOM BO3MOXKHOCTEH JIMIy, BOBJIEKaeMOMYy B cdepy
YTOJIOBHO-IIPOLIECCYATIbHBIX OTHOLIEHUH. DTO 00YCIIOBIEHO TEM, UTO YTOJIOBHO-IIPOLIECCYaTbHBIN
3aKOH MMEET CBOMM HAa3HAUYE€HUEM 3aIIUTy NPaB M 3aKOHHBIX MHTEPECOB JIMI] U OpPraHU3aLMM,
MOTEPIIEBIINX OT MPECTYIUICHUS, @ TAKXKE 3aIUTY JIUIYHOCTH OT HE3aKOHHOTO M HEOOOCHOBAHHOTO
O0OBHMHEHUSI, OCYKJICHUS, OTPAaHUYCHHSI €€ TIPaB u CBOOO/ B Kakoil-mudo dopme (ct. 6 YIIK PD).

nst peanbHOTO OOEcTieueHus MpaB U CBOOOJ] BCEX JIUIL B TOJoKeHUsIX 4. | cT. 48 Konctutymumn
PO 3akperuieHo, YTO KaXKJOMY TapaHTUPYETCs MPABO Ha MOJY4YCHHE KBAIU(DUIIUPOBAHHOM
IOPUANYECKON TTOMOIIH, B CIIy4asX, IPEIyCMOTPEHHBIX 3aKOHOM, FOPUINYECKas TIOMOLIb OKa3bl-
BaeTcs OECIUIATHO, a B Y. 2 CT. 48 penIaMEHTUPOBAHO, YTO KaXKJIbIH 3a/1ep>KaHHbIH, 3aKIFOUEHHBIN
O] CTPaXKy, OOBUHAEMBIN B COBEPIIECHUH MPECTYIUIEHUS! UMEET IPABO I0JIb30BATHCS MTOMOIIBIO
aJiBOKaTa (3allMTHUKA) C MOMEHTA, COOTBETCTBEHHO, 3aJI€PKaHuUs, 3aKJIIOUEHMSI IO CTPaXy WIN
NpeabsaBiIeHUs OOBUHEHMs. TONKOBaHME 3TOW HOPMBI MOKA3bIBACT, YTO YACTh INEPBasi CIYKHT
rapaHThell OKa3aHUs IOPUANYECKOM MOMOIIM KaXKJAOMY B 3all[UTE €ro MpaB M CBOOOJ BO BCEX
opraHax MyOJMYHOW BIIACTH, T. €. TAPAHTUPYET OKa3aHWE KBAJIM(HUIIMPOBAHHONW HOPUINUECKON
IIOMOIIH BCEM I'paXkJaHaM, B TOM YHCJIE U TAKMM y4aCTHUKAM ITPOU3BOACTBA I10 YTOJIOBHOMY JEIY,
KaK IOTEpIIEBIINN, TPAKIAHCKHUM UCTELl, IPAKIAHCKUN OTBETUUK. YacTh BTOpas perIaMEHTUPYET
OKa3aHHe KBATM(DUIMPOBAHHON IOPUAMYECKON TMOMOIIHN JIMLAM, 3a/IeP>KaHHBIM T10 TTOI03PEHUI0
B COBEPILEHHUH MPECTYIJICHUS, a TAKXKe 3aKJIIOYEHHBIM TOJA CTPaXy U OOBHHSIEMBIM B COBEp-
IICHUU TPECTYIJICHUs], KOHKPETU3HPYET MPaBO Ha IMOJyuyeHHE KBAIU(UIIMPOBAHHOW OpUAMYE-
CKOHM MOMOIIM T003PEBAEMBIM U OOBHHAEMBIM KaK yYaCTHHKAMH YTOJIOBHOTO Ipoliecca, SBIIs-

IOLUIMMHUCS BO3MOXKHBIMU CYOBEKTaMH YTOJOBHOM OTBETCTBEHHOCTH. 3aKpeIuleHHOe B CT. 48
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Konctutynnn PO nonokeHne 1aeT Bce OCHOBAHUS PacCMaTpHUBaTh €r0 KaK KOHCTUTYLMOHHBIN
MPUHLIMI 00eCTIeYeHUs MTpaBa KakJJ0ro Ha KBaJu(UIUPOBAHHYIO IOPUIUUYECKYIO TOMOIb.
lapantueill mpaBa Ha KBaJU(PUIMPOBAHHYIO OPUIUYECKYIO IOMOILDb SBISETCS HHCTUTYT
aJIBOKATYyphbl, OpraHu3alus U JesTeIbHOCTh KOTOPOil CTpouTcsl Ha ocHoBe MDesiepaabHOro 3aKoHa
«O0 agBoKaTCKOM NeATenbHOCTU U aABokarype B Poccuiickoit denepauun» (nanee — 3akoH 00

a/IBOKATCKOW JIESITEIbHOCTH U aJIBOKAType).

®opMbI y4acTHusi, CTATyC aJBOKaTa, IPaBa U 00A3aHHOCTH

B cootBercTBUM co cT. 3 3akoHa 00 aBOKATCKOM NEATENbHOCTU M aJBOKATYpE aJBOKaTypa
ABJISIETCS MPO(EeCCHOHATBHBIM COOOLIECTBOM a/IBOKAaTOB U JCWCTBYET HAa OCHOBE NPHUHIIMIIOB
3aKOHHOCTH, HE3aBUCUMOCTHU, CaMOYIIPABJICHNs, KOPIIOPATUBHOCTU M PABHOIIPABUs aBOKATOB.
AnBokaTckue o0pa3oBaHMs — aJIBOKATCKUN KaOMHET, aJBOKATCKOe OI0pO, KOJJIETUU aJIBOKATOB U
Jp. — OCYILECTBIISAIOT INIABHYIO (DYHKIIMIO — OKa3aHUE KBATU(UIIMPOBAHHON FOPUIMYECKON TTOMOIIH
BCEM, KTO B HEH HYKJAETCs. DTO NOJYEPKUBAET €€ COLUAIbHYIO 3HAYUMOCTh B IIPABOBOM IOCY-
napctBe. HezaBUCUMOCTB a/IBOKaTyphl Ompenensercs crneun(ukon aJBOKaTCKOW JesiTeIbHOCTH,
COCTOSAIIEH B TOM, YTO JAHHYIO JEATECIBHOCTb MOTYT OCYILIECTBIIATH JIMIIB JIMLA, [TOJYYUBIINE
CTaTycC aJjBOKaTa B OPsIKE, yCTAHOBJICHHOM 3aKOHOM, a TaKXKe TeM 00CTOSTEILCTBOM, YTO JJaHHAsS
NeSITebHOCTh HE SBIISETCS MPeANPUHUMATENbCKOM. OCOOEHHOCTH OpraHU3aluy U AEITEIbHOCTH
aJIBOKaTypbl TapaHTUPYIOT BO3MOXKHOCTb aJIBOKATOB OKa3bIBaTb JCHCTBCHHYIO IOPUIUYECKYIO
oMOIb U 3PPEKTUBHO MPOTUBOCTOATH HE3AKOHHBIM HJIM HEOOBEKTUBHBIM JCHCTBUSIM OPTaHOB,
OCYILECTBIIAIOIINX OIEPAaTUBHO-PO3BICKHYIO IEATEIbHOCTD, TO3HAHUE, IIPEIABAPUTEIBLHOE CIIE/-
CTBHE U cynebHoe pazouparenbcTBo. CT. 7 3akoHa 00 ajiBoKaType 0O0s3bIBaeT aJiBOKaTra 4ecTHO,
pa3yMHO 1 JJOOpPOCOBECTHO OTCTaMBaTh IIPaBa M 3aKOHHBIE MHTEPECHI JIULI, OOPAaTUBILINXCS K HEMY,
BCEMU HE 3allpelICHHBIMU 3aKOHOAATENbCTBOM P®D cpencrBamu, OCTOSHHO COBEPILIEHCTBOBATH
CBOM 3HAHMSI U TIOBBIIIATH CBOIO KBAJTU(UKALIHIO.

OnHolt u3 GopMm okazaHHs aJBOKATOM IOPUAMYECKON IMOMOILU B YTOJIOBHOM CYAONPOU3-
BOJICTBE SIBIICTCS y4aCTHE B Ka4€CTBE IPEACTaBUTEN WIM 3alUTHUKA JOBepUTensd. Takxke
B YI'OJIOBHOM CYIOIIPOHU3BOJCTBE aJBOKAT MOXKET BBICTYIIaTh HA CTOPOHE KaK 3allUThI, TaK U
oOBuHeHus. [IpeacraBureneM CTOPOHBI OOBMHEHHUs aJBOKAT SBISETCS B CllydasX, KOrzia OH
OTCTauBaeT MHTEPECHl MOTEPIEBIIET0, I'PAKJAHCKOTO MCTIIAa U YacTHOro ooBuHUTENSA (4. 1
cT. 45 VIIK P®). Ha cTopoHe 3amuThl afBoKaT 00JaJaeT MOJHOMOYUSAMH 3aUIUTHUKA, T. €.
JULA, OCYILIECTBIISIOIIETO B YCTAHOBJICHHOM 3aKOHOM IOPSAKE 3alUTy NpaB U 3aKOHHBIX
HMHTEPECOB MOJI03PEBAEMbIX U OOBUHSAEMBIX U OKA3bIBAIOIIETO UM IOPUIUUYECKYIO TOMOIIb IPH
MPOU3BOJACTBE MO yroysoBHoMy neny (4. 1 ct. 49 VIIK P®). AnBokaT BrpaBe BBICTYINATh U
B KauecTBE MpeACTaBUTENs rpaxaaHckoro orsetunka (4. 1 ct. 55 VIIK P®). Kpome Toro, B
VIIK P® cymecTtByeT emie oaHa (opma ydacTHs aJlBOKaTa B YrOJOBHOM CYJONPOU3BOJCTBE.

B u. 5 ct. 189 VIIK P® rosopurcs o mpaBe CBUAETENS SBUTHCS HAa JOIPOC C aJBOKaTOM,

Elena V. Kravchenko
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MPUITIALIEHHBIM UM JUJIS OKa3zaHusl OpuAudeckoid nomoiu. IIpu 3ToM OTHOIIEHUS MEXay
aJIBOKATOM M €T0 JIOBEpPUTENIEeM CTPOsATCS Ha ocHOBaHUM 4. 2 CT. 53 YIIK P® u . 3 ct. 2 @3
«O0 anmBOKATCKOM NESTEIBHOCTH U anBoKarype B PDy.

Taxxke B 4. 1.1 ct. 144 VIIK P® ykazaHo, 94To mpaBoM BOCIOJB30BAThCS yCIyraMHu aBoO-
KaTta 00J1aaoT «INLA, YYaCTBYIOIIME B IPOU3BO/ICTBE MPOLIECCYaIbHBIX JEHCTBUI IPU IPOBEPKE
coo01eHus o npectymieHnny. OnHaKo TakKe JIMIIA ellle He BIaICI0T YTOJI0BHO-POIECCYaTbHbIM
CTaTyCOM, KOTOpHIi ObLT ObI ueTKo 3akpervieH B YIIK PO.

Kak yyacTHUK yroJIoBHOTO Cy/1OIMpOM3BOJICTBA aIBOKAT-3alUTHUK 00JIa1aeT ONpPeaeICHHbIM
IpoLeccyalbHbIM cTaTycoM. B cooTBeTcTBUU ¢ 3aKOHOM IMpolieccyanbHOE MOJOKEHHUE (CTaTyC)
aJIBOKaTa B yroJOBHOM CyAOIPOU3BoAcTBe Poccun — 310 yperynnpoBaHHble HOpMaMH IIpaBa B3au-
MOOTHOILIEHUSI, KOTOPbIE OXBAThIBAIOT Pa3IMUHBIE ACTIEKThI HA YPOBHE «T'OCYIapCTBO — a/IBOKATY.
[IpaBoBo#i cTaryc ajBokara BKJIIOYAET B ce0s mpaBa, 00s3aHHOCTH, TapaHTHH HE3aBUCHUMOCTH U
HaJyIeXkalllel peaar3auy IpaB u 0013aHHOCTEH, TPOLECCYaTbHYI0 PABOCIIOCOOHOCTD U JIEECIIO-
COOHOCTb, a TAK)KE OTBETCTBEHHOCTh a/]BOKAaTa-3alIUTHHUKA.

3aKOH ONpENeNseT CaMOCTOSTENbHOCTh aJBOKaTa MpPH BBIMNOJIHEHUH UM IPOLECCyalbHOMN
(YHKIMY 3alllUTHUKA, XapaKTep U COAEPKaHUE €ro B3aMOOTHOILIEHUHN C MOA3aIUTHBIM (J0Be-
puTeneM), ¢ CyIoMm, MpOKypopoM, ciiefoBarenieM, fAo3HaBatenem [batiokoBa u ap., 2004, 12].
Cornacao 1. 1 ct. 2 @3 00 aBOKaTCKON J1eATENbHOCTU U aJBoKkarype B Poccuiickoit denepannu
aJIBOKAT SIBJIIETCS HE3aBUCHMBIM MpPO(ecCHOHAIbHBIM COBETHUKOM IO MPABOBBIM BOMNPOCAM:
COBETHHUKOM I10JI03p€BAaEMOTr0, 0OBUHSAEMOTO, TIOACYIUMOTO0, OCYKIEHHOT0, TOTEPIEBIIETO, IPak-
JTAHCKOTO MCTILA U TPa)IaHCKOro oTBeTurka. [IpenocTaBuB aaBOKaTy-3alllUTHUKY CTaTyC caMo-
CTOSITEJIBHOIO M HE3aBUCUMOTO COBETHHKA I10 IOPUAMYECKHM BOMNpOCaM, 3aKOH HAJENUJI €ro
TTOJITHOMOYHSMH Ha CyIeOHOM U TOCYeOHOM MTPOU3BOICTBE MO YTOJOBHBIM jieniaM. CyIieCTBeHHOM
0COOEHHOCTBIO MPOIECCYaTIbHOIO CTaTyca aJBOKaTa BO BCEX BHJIAaX CYIONPOU3BOJICTBA SBISETCS
ero oOs3aHHOCTh UCIOJb30BaTh MPEIOCTABICHHbIE €My MpOIlecCyalbHblE MpaBa B MHTEpecax
KJIMeHTa (moBepurenis, noazamutHoro) [boitkos, Kanmunayce, Tapio, 2002]. Kommiieke mporeccy-
aJbHBIX IIPAB, MPEJOCTABIECHHBIX aJIBOKATY, HE SBJISETCS NCUEPIBIBAIOIINM, TOCKOJIBKY 3alIUTHUK
MOJKET HCIOJIb30BaTh HE 3apPElIeHHbIE 3aKOHOM CPEJICTBA U CIIOCOObI 3aIIUThI TOJO3PEBAEMOTO0 U
oOBuHsAEeMOrO (4. 2 cT. 45 Koncruryuuu PO).

Korna 3amuTHUK y4yacTByeT B YrOJIOBHOM IIpOLiECCE IO BOJIE OOBHHSIEMOro, OyleT UMeTh
MeCTO HeoOs3aTeabHas 3alMTa. Y4acTre 3allUTHUKA B YTOJIOBHOM IIPOLIECCE — CPEACTBO U Cle-
CTBUE peanu3anuu OOBHHSEMBbIM mpaBa Ha 3amuty [Cmonenckwmii, 2004, 110-111, 130-131].
OO6BUHSAEMBIN MOKET MPUOETHYThH K MOMOLIH 3alIUTHUKA WM OTKA3aThCS OT €ro MOMOIIHU B JTH000M
MOMEHT. Takoll O0TKa3 JOMyCKaeTcsl TOJIbKO MO MHUIMATHBE CaMOro OOBHHSIEMOIO U HE IMPErsT-
CTBYET y4aCTHUIO B JieJle€ TOCYIapCTBEHHOIO OOBHMHUTENS, a PaBHO 3allUTHUKOB APYTUX MOACY-
JTUMBbIX. BBIHYK/I€HHBI OTKa3 OOBMHSIEMOIO OT 3alllUTHUKA CyaeOHas MpakTHKa CUUTAET Hapy-
LIEHHEM ITpaBa 0OBHHSIEMOI0 Ha 3alIUTY U IPU3HAET OCHOBAHMEM JJI OTMEHBI purosopa. OTkas

0OBHMHSIEMOTO OT 3aIIMTHHKA BEJET K HEME/UIECHHOMY YCTPAaHEHHIO €ro U3 Mpoliecca.
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[Tox obsi3aTenbHOMN 3aIUTON MOAPA3yMEBACTCS y4acTHE B YTOJIOBHOM JeJie 3al[UTHHUKA B
CUJIY MPSIMOTO MPEINMCAaHNs 3aKOHA, HE3aBUCUMO OT TOTO, PUITIACHII JIU €T0 OOBUHSIEMBIN UK
€ro pOJICTBEHHUKU IO CBOEH MHHUIMATHBE WM HET. 3alluTa MOXET ObITh 00sf3aTeNbHOM Npu
Pa3IMYHBIX YCIOBUSAX U OOCTOSATENBCTBAX YroJIOBHOTO cynompousBonctsa (ctT. 51 VIIK PO).
Jlenenue 3amuThl HAa 00sI3aTENbHYIO U HEOOSI3aTENbHYI0 UMEET BaXKHOE MPUKIIAHOE 3HAUCHHUE.
B noxTtpune yromoBHOTO Ipoiiecca U cyneOHOM MpaKTUKE OTPaXEHO MHEHHUE, YTO pacclieso-
BaHUE U CyIeOHOE pacCMOTpEHHeE Jiena 0e3 yuacTus 3alllUTHUKA, €CJIM TAKOE y4acTHe MPU3HAHO
o0si3arenbHbIM 10 3ak0oHY (cT. 51 VIIK P®), aBnsercs cyliecTBeHHbIM HAapyIIEHUEM MPOLEC-
CyalIbHBIX HOPM, BIIEKYIIUM 3a c000il 6e3ycioBHYI0 OTMeHY npuroBopa. Ho mpu 3ToM Hano
UMETh B BUJy, UTO KaK IpH HEoOsA3aTeNbHOM, TaK M IpH 00sS3aTeIbHOMN 3aluTe 0OBUHSAEMbIN
BMpaBe B JIFOOOW MOMEHT MPOM3BOJCTBA MO ATy OTKa3aThes OT 3amuTHUKA (cT. 52 YIIK PD).
Otka3 3asBiseTcd B NUCbMEHHOM Buje. [Ipu oTkaze OT 3alIMTHHKA BO BpeMs MPOU3BOACTBA
CJIEICTBEHHOTO JICMCTBUS JI€NIaeTCSd OTMETKAa B MPOTOKOJIE AAHHOTO CJIEICTBEHHOTO JAEHCTBUS
(a. 1 ct. 52 VIIK P®). B 10 )€ BpeMs 0TKa3 0OBHHSIEMOTO, IMOA03PEBAEMOTO OT 3alllMTHUKA HE
oOsi3aTenieH AJid JO03HABaTeNs, cleAoBaress, NPOKypopa, HalpuMep, Korjaa pedb UJIeT o Jenax,
[0 KOTOPBIM y4acTHE €ro 00s3aTeNbHO CO CTAJUU MPEeABAPUTENbHOrO pacciaenaoBanus (cT. 51
VIIK P®). B aTux ciayyasx ykazaHHbl€ OpraHbl JOJKHBI THIATENILHO BBIICHUTh IPUYHUHY OTKa3a
U MOTYT NPUBJIEYb 3alIUTHUKA K YYACTHIO B JIeJIE€ BONIPEKU OTKa3y, €CJIU 3TO HEOOXOIUMO st
oOecrieueHus MpaBa Ha 3allUTYy.

AJBOKaT-3alIUTHUK, Y4acTBYs B IPOM3BOJICTBE JO3HAHUS WU MPEABAPUTEIBHOTO CIEIACTBUS
IO JIeNTy, HECET psiJ] MpoLieCCyalbHbIX 00A3aHHOCTEHN, HA HETO PAaCIPOCTPAHSIOTCS ONpeieICHHbIE
3anpeTsl. Tak, 3alUTHUK 00513aH: SIBJISITHCS IO BBI3OBY JI03HABATES, CJIE0BATENs, IPOKYypOpa s
y4acTus B IPOU3BOACTBE ONPEIEICHHBIX IPOLECCYaTbHBIX JEHCTBUI IO I€Ty; COXPaHATh B TailHe
cofiepaHue Oecell ¢ MOA03pEBAEMbIM, OOBUHSAEMBIM; HCIOIb30BaTh BCE 3aKOHHBIE CPENICTBA U
CHOCOOBI 3aIIUTHI [10/1I03PEBAEMOTI0; 1aBaTh MOJAIMUCKY O Hepa3allleHuU MaTeprajioB yroJOBHOIO
Jiel1a, CoAiepKaIlliX roCyJapCTBEHHYIO TaiHy.

AZBoKaTy 3ampeleHo pas[iallaTh JaHHbIE MPEIBAPUTEIBLHOIO PACCIEOBAHUS, KOTOpPbIE
CTaJIi €My U3BECTHBI B XOJI€ OCYLIECTBICHHUS 3aIUThI, 3alUILATh HUHTEPECHI ABYX MOJ03PEBAEMBbIX
WM OOBUHSEMBIX, €CJIM UHTEPECHI OJHOTO IPOTHUBOPEYaT UHTEpPECaM JAPYToro, TaKkKe aJBOKaT He
BIIpaBE€ OTKa3aThCsl OT MPUHATON Ha ce0sl 3alUThI 10103peBaeMoro, 00BuHsIeMoro (4. 5-7 ct. 49,
4. 3 c1. 53 VIIK P®). 3amuTHUK M0J03pEBAEMOro WM OOBHHSIEMOIO HE MOAJIEKHUT JOMPOCY B
KadyecTBe cBUJETENs 00 00CTOATENbCTBAX, KOTOPHIE CTAU €My M3BECTHBI B CBS3M C YYacCTHEM B
MIPOM3BOACTBE M0 JaHHOMY YIOJIOBHOMY Jieily. B ciydae ydacTus 3allUTHUKA B YTOJIOBHOM JIEe€,
B MarepHajiax KOTOpPOTO COAEpKAaTcs CBEJEHUs, COCTABIISIOIINE TOCYJapCTBEHHYIO TalHY, OH
00s13aH J1aTh MOJIKCKY O Hepas3IVIallleHU! TaKUX CBEJEHUI, €ClIM Y HEr0 HET COOTBETCTBYIOILIETO
JIOTyCKa K TaKOBBIM cBeleHUsAM (4. 5 cT. 49 VIIK PD).

VYyacTue 3alIMTHUKA B IPOLIECCE 3aBUCUT OT YCMOTPEHHSI 0OBHHSIEMOI0, OJTHAKO OH CBOOOJIEH

B BBIOOpE MpoliecCyalbHON MO3MLIMM IO €Ty W CPEACTB 3alUThl. 3alIUTHUK HE SBISETCS
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MpeACTaBUTEIEM OOBUHSIEMOTO, OH JIEUCTBYET HE BMECTO HETO, a HAPSAy C HUM. JTO HE O3HAYAET,
YTO 3alIUTHUK MOXXET UTHOPHPOBATH TPEOOBAHUS M TOXKEIAHUS MOA3ANMTHOTO. 3aIlIUTHUK HE
MOXXET MOIEPKUBATH IPOTUBOIIPABHBIC YCTPEMIICHUSI OOBUHAEMOT0, HO 00513aH CUUTATHCS C €T0
3aKOHHBIMU TPEOOBAHUSIMHU.

B Tex cmyuwasix, korma OOBHHSIEMBIM MPU3HAET CBOIO BHHY, a aJBOKAT, U3yYHB OOCTOSTEIb-
CTBa JieJia, MPUXOAUT K BBIBOAY O €ro HEBMHOBHOCTH, a TaK)K€ B CIIyyae €CJIM BHHA HE JOKa-
3aHa WJIW BBI3BIBACT COMHEHUS, OH O0S3aH 3aHITh HE3aBUCHUMYIO OT MOA3ANIMTHOTO TO3UIKi0. B
CJIy4ae eCJId TOJ3aIIUTHBIN MMPU3HAET CBOIO BUHY B MPEIBSIBICHHOM €My OOBHHEHUH, a aJIBOKAT
MIPUXOUT K BBIBOJY, UYTO B ICUCTBUSAX OOBHHAEMOTO UMEIOTCSI MPU3HAKHU IPYTOTO, MEHEE TSKKOTO
MPECTYIUICHHsI, OH COO0IIaeT 00 3TOM KIMEHTY W 3alllMIAeT €r0 B COOTBETCTBUU C CAMOCTOS-
TEJIbHO U30PAHHON MO3ULIUEH.

HenoxazanHyro wim COMHUTEIbHYIO HEBUHOBHOCTb, €CJTH KJIMEHT MPU3HAET BUHY, 3aIIUTHUK
HE MOXXET OTCTamBaTh MO COOCTBEHHOW WMHMIHMAaTHBE. B MaHHOW CUTyalMu aaBOKaT JOJDKEH
oIPOOHO OOBSICHUTH COICPYKAHKE TIPUHIIUIA TTPE3YMIIIMA HEBUHOBHOCTH M TIPABOBBIC MOCTIE/-
CTBUS MPHU3HAHUS BUHBI, a TIOCJIEC ATOTO MPEIOKUTH OOBHHIEMOMY M30paTh MO3UIUIO 10 JEITY
Y B JaJbHEUIIIEM JIEMCTBOBATh B COOTBETCTBHH C M30PAHHOW MOJ3AIMUTHBIM JIMHUEH 3aIuThl. B
MMPOTUBHOM CITydae aJBOKaT B JAHHOW CUTyaIluu OyJeT ACHCTBOBATh HE BMECTE C OOBHHIEMBIM, a
BMECTO HETO, HE B €r0 MHTEPECax, a MPOTUB HUX.

3amuTHUK 00s3aH UCTIOJIB30BaTh BCE, @ HE TOJBKO MPSAMO yKa3aHHBIE B 3aKOHE CPEICTBA
M CMOCOOBI 3aIMUTHI B LEJISIX BBISBICHUS 0OCTOSITEIBCTB, OMPABABIBAIONINX MTO03PEBAEMOTO
WU 0OBUHSEMOTO, CMSTYAIOIINX €r0 OTBETCTBEHHOCTh, OKa3bIBaTh HEOOXOAMMYIO IOpUIAYC-
ckyto momomnp (cT. 53 YIIK P®). On BnpaBe ucmnonbp3oBaTh WHBIE, HE 3ampenieHabie B YIIK
P®, cpeactsa u cmocoOwl 3amuTHl. 3alIUTHUK HE 0053aH U HE BIpaBe oOpamiaTh BHUMaHUE
CIIeIOBATEIISI WM CyJa Ha 00CTOATENhCTBA, YIUYAIOMINE OOBUHIEMOTO WJIU OTITYAIOIINE €ro

OTBE€TCTBCHHOCTbD.

3akioueHue

Takum 00pa3om, YTOObI MOMOUYb HAWTH 3aKOHHOE, CIIPaBEIMBOE PEIIECHUE FOPUANYECKUX
npo6seM Ha OCHOBE JIEHCTBYIOIIMX HOPM IIpaBa, pa3o0parbecsi B TOM WJIM MHOW CUTYalluH, MOJY-
YUTh rapaHTHpoBaHHOE rpaxaaHam Koncturynueit PO npaBo Ha KBaIM(UIIMPOBAHHYIO IOPUIH-
YECKYI0 3aLIUTY, NOJAEPKKY U IOMOIb, B JaHHOM CJIy4yac B yrOJOBHOM CYIOIPOU3BOJACTBE, U
CYLIECTBYET MHCTUTYT aABOKaTyphl. Tak, ¢ MOMEHTa y4acTusi B YTOJIOBHOM CYIOIPOH3BOJICTBE
a/IBOKaT MPUHUMAET yyacTHe B KayeCTBE MPEICTABUTEIN WM 3aIlUTHUKA JIOBEPUTENS, a TaKXKe
a/IBOKaTa CBUJETEISA, 00J1a/1asi IIPU 3TOM COOTBETCTBYIOIMMHU ITOJTHOMOYHSIMHU, 3aKPETIJICHHBIMU B
yTOJIOBHO-IIPOLIECCYaIbHOM 3aKOHOAATENIbCTBE, 3aKOHE 00 a/JIBOKaTCKON JAESITEeIbHOCTH U a/IBOKa-
Type, C yU4ETOM pa3bsicHeHul no3uuuii KoHcTuTyimoHHoro 1 BepxoBHOTo Cy10B U CII0KHMBILENCS

CyZ1eOHOM MPAKTUKH.
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Abstract

The article examines the relationship between state and the Bar in criminal proceedings. To
ensure the rights and freedoms of everybody, provisions of the Constitution (Part 1, Art. 48) stipulate
that everyone is guaranteed the right to get qualified legal assistance. In cases prescribed by law legal
assistance is provided free of charge. Part 2, Art. 48 stipulates that any person if arrested, detained or
accused of committing a crime has the right to have the assistance of a lawyer (defender) since the
moment of detention, detention or indictment accordingly. In criminal proceedings, a qualified legal
assistance is a purposeful activity of a lawyer to assist in the use of the granted opportunities to the
person involved in the field of criminal procedural relations. The purpose of the criminal procedure
law is to protect rights and legitimate interests of individuals and organizations, victims of crime
and individuals from illegal and unwarranted accusation, conviction and restriction of rights and
freedoms in any form (Art. 6 of the Code of criminal procedure). The author of the article studies
forms of a lawyer's qualified legal assistance in criminal proceedings "to persons participating in the

proceedings when checking the message on a crime" (Part 1.1, Art. 144, Code of criminal procedure).
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