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AHHOTAIHS
JlanHasi Hay4yHas CTaThsi TOCBAIIEHA WHCTUTYTY CBUJICTENS B HACIEICTBEHHOM IIpaBe.
ABTOpaMH TPOAHATM3UPOBAHBI TPABOBOE TMOJOKEHHWE CBHJETENSI B  HACJEIACTBEHHBIX
MPABOOTHOIIEHUSX, €ro craryc. B pabore moapoOHO paccMaTpUBAIOTCS POJIb CBUJIETENS U
MOPSAZIOK €T0 yYacTHsI TP COBEPIICHUH 3aBellaHusl, 0(hOpMIICHHUH, TIOJITUCAHUH, YIOCTOBEPEHUN
U mepeaave JOKyMeHTa HoTapuycy. B Xo/ie Hanrcanusi HaydHOW CTaTbH MCIOJb30BAIMCH TAKHUE
oOIeHay4Hple, METOJIbI KaK aHajdu3, CUHTE3, JCIYKIUs, WHIYKIUSA, CTPYKTYpHO-IpaBOBOH. B
XOJIe HWCCIENOBaHUS OBLIM CIENaHbl CIEAYIOIIHUE BBIBOABI: B HEKOTOPBIX CIydasX MpH
COCTaBJICHUH W TMOJMMCAHUM 3aBEIIaHUs CBHUJIETENIM HEOOXOIWMBI, 0€3 HUX JOKYMEHT Oyner
OCTIOPUMBIM; B JIPYTUX CHUTYAIUSX UX MPUCYTCTBUE MOMYCKAETCS; 3aKOHOMATEIHHO HAJT0XKECHBI
OTpaHWYCHUS HA KPYr JIMI[, KOTOPHIX MOXKHO TpUIJIAIIATh B KAa4eCTBE CBUJCTENICH; JIHIIO,
BBICTYTAIONIEE CBUJETENIEM, [OJDKHO BHUKATh B MPOUCXOJAIIEE, YAOCTOBEPITh (DAKTHI H

JICHCTBUSL.
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J1sl UMTUPOBAHMS B HAYYHBIX MCCJIeI0BAHUSIX
Tkauyk O.B., [landunos M.A., I'pomoBa T.H. UHCTUTYT cBueTenss B HACIEICTBEHHOM
npase // Borpocsl poccuiickoro u Mexaynapoaaoro npasa. 2018. Tom 8. Ne 3A. C. 71-77.

KiaroueBsle cjioBa
CBuzerenp, 3aBellaHUe, HOTAPUYC, HACICACTBEHHOE IMPaBO, TailHa 3aBEIlaHMsl, 3aKPHITOC
3aBEIaHuE.

Beenenue

WHCTUTYT cBUAETeNeld WrpaeT BaXXHYIO pOJb B 3aBEUIATEIbHOM IIpaBe M SBISIETCS B
3aBEIATEIbHOM IIPOLIECCe JONOJIHUTENbHOM IapaHTHEW IO COBMECTUTENBCTBY C HOTAapHAIIbHOM,
CBHUJIETEJICTBYIOLIEH O IIO/UIMHHOCTH 3aBEIaHUsl M 3aKOHHOCTU JAEWUCTBUI, COBEpIIaeMbIX
3aBelIaTeNIEM.

3aKOHOAATEIbCTBOM HE 3aKpEIJICHO IOHSATHS «CBUAETENb». M3 JOKTPUHBI MPOLECCYaTBbHOTO
1paBa CBUJETEIEM CYMTACTCSA MpoleccyaibHas (urypa, KOTOpOW OBUIM H3BECTHBI KaKHE-IHOO
CBeleHUsI 00 OOCTOSTENbCTBAX, KOTOpble MOTJM Obl COJAEp)KaTh CYIIECTBEHHOE 3HA4YEHUE s
paccMOTpeHHsT M pa3pelieHus cooTBeTcTByromiero aena [Tpeymnukosa, 2000]. Ceuaerenem B
MHCTUTYTE HACJEACTBEHHOrO0 IpaBa OyAEeT CYUTaTbCsl TO JIMLO, KOTOPHIM IPU Y4acTUU B
3aBeNIaTeIbHOM IIpoliecce Obia MoilydeHa HWHGoOpManus 00 ONpeAeTCHHBIX MpoLeAypax Mpu
COCTaBJICHUH, U3MEHEHHUH 3aBelaHus. B 0053aHHOCTH CBUIETENS BXOAUT COACUCTBUE IPABOCYIUIO U
COOJIIOICHUIO 3aKOHHOCTH.

OcHoOBHAas 9YaCTh

Heo6x0a1uMo 0TMETUTh, YTO 3aBEIIaHKe TPEACTABIISIET COOON OTHOCTOPOHHIOIO CCIIKY, HECYITYIO
oTpesieNieHHbIE TTpaBa U 003aHHOCTH TIOCTIE OTKPBITHS HACIECTBA, T. €. CMEPTH 3aBeIIaTes, TaKk KaK
NP JKU3HU HACIIEIOIAaTeNsl 3aBelllaHne He 001aaeT opuandeckon cuioi. Ha ceromusmnuii 1eHb K
OCHOBHOMY HOPMaTHMBHO-TIIPABOBOMY aKTy, PETYJIUPYIOLIEMY BOIPOCHI COCTABJICHUS W UCIOJIHEHHUS
3aBemanusi, otHocutes ['paxnanckuii kogeke Poccuiickoii @enepanun (nanee — ['K PO).

[IpenmnonaraeTcs NpUCyYTCTBHE MPUTTANIEHHOTO CBUAETEINS B MPOLIECCE COCTABIICHUS, TOAMUCAHUS
U YIOCTOBEPEHHUs 3aBelIaTeNIbHOTO TOKyMEHTa. B cimyuae HeoOXoauMocTH (Hampumep, B Cyie) OH
JIOJKEH CBHUJIETENIBCTBOBATH O MPOLECCE COBEpIICHUS 3aBemanus. [IpucyrcrBue cBuaerens — emie
OJIHA TapaHTHs NOJJMHHOCTH 3aBEILAHUS U 3aKOHHOCTH BCEX JIEUCTBHI, C HUM CBSI3aHHBIX.

CBuzeTenb JOJDKEH OTJaBaTh ceO€ OTUeT B CEPbE3HOCTH IMPOUCXOMISIIETO B HOTapHAIbHON
KOHTOpe. /[l 3TOoro HoTapuyc HPOM3HOCUT BBOAHBIE CIOBA, 3HAKOMHT IPUCYTCTBYIOLIETO C
CUTYyallUeH, IPEeAYyNPEkKIAET O TaAHE 3aBEIIaHUS.

Ponw cBueTens 3akitodaeTcs B y0CTOBEPEHUH (PAKTOB MPHU COBEPIICHUH 3aBemianusi. OH T0JDKEeH
BHUKHYTh B TaKH€ BOMPOCHI, KAK COOTBETCTBUE TEKCTa BOJIE COCTaBUTENS, COCTOSIHUE 3aBellaTelis Ha
JIEHb TTOAMKMCAHUS JOKYMEHTA, €r0 OCO3HAHHOCTh U BO3MOYKHOCTh PYKOBOJUTh CBOUMH JICHCTBHSIMHU.

Hapsiny ¢ HoTapuycoM NpPHUCYTCTBYIOIIME JIMIIO TMOATBEPKAAECT MOJIMHHOCTh MOANHUCH
HacJeA0aTeNsl, €ro JUYHOCTh U JIPYrUe BaKHBIE MOMEHTHI, B U€M M TOJMHUCHIBACTCS TOJI TEKCTOM
3apemianus. OCOOCHHO BaKHO TaKoe MOATBEPKACHHUE B CITydasK, KOr/ia JOKYMEHT BMECTO 3aBeIaTelNs
BH3UPYET PYKOMPUKITATIHNK.

Oksana V. Tkachuk, Mikhail A. Panfilov, Tat'yana N. Gromova
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Hopmbr npaBa PCOCP He npegycmaTpuBajid TpUIVIAICHUE CBUIETENCH B HOTapUAIbHYIO
KOHTOpPY pu ohopMIIeHUH 3aBemanus. [IpakTika mokaspIBaeT, 4To B CIIyyae OCIIapUBaHUs 3aBEIIaHUS
CBHJIETEIIb MOXKET HE CTOJBKO COOOIINTH HY)KHBIE TaHHBIE, CKOJIBKO 3amyTath Aeno. Hanpumep, ecinu
MIPUTJIAIIEHHOE JIUIIO XOPOIIO 3HAJ0 3aBelaTelis U 001anoch C HUM KaXKIbIi J€Hb, IO IPUBBIYKE EMY
TPYAHO OHNPCACIUTD U NICPECKA3aTh, KAK KMCHHO HACJICAOAATCIIb YyBCTBOBAJI U BCII 06651 Ha MOMCHT
MOCEIEHUSI HOTapualbHONH KOHTOpbI. COOBITHUS MMyTaroTCs ¢ Oojiee paHHUMM M TO3JHUMH, a MpPH
pasroBopax ¢ JAPYrMMH 3HAKOMBIMH 3aBEIIATENIs O €ro 0co0e JIIOIU CO3AAI0T APYT APYTY JIOKHBIC
BOCIIOMUHAaHUA. Takol CBUAETENb BPSI JIM CMOKET OBITh MOJE3€H B JIelie O HEIACHCTBUTEIHLHOCTU
3aBelIaHus U3-3a TIOJJO3PEHUI HacIe101aTeNs B HeaeecrnocooHocTu. [1oe3HocTs cpueTeneit 00b9HO
OTIPaBJbIBAETCS B CIIyYasiX, B KOTOPBIX 3aKOH TpeOyeT UX MpUTJIalleHuUs.

VYyactue cBueTencii B 3aBENIATEIHLHOM MPOIECCE HOCUT TOOPOBOJIBHBIA XapakTep, T. €. IO
ernanuto 3aBemmarens [Mcakos, 2002]. Oqnako 'K P® npenycmarpuBaet 00s13aTeIbHOE IPHUCYTCTBHIE
CBUJETENICH MPU COCTABJICHUH, MOANHMCAHUU, YAOCTOBEPEHUHU 3aBELIaHMS WIM TMpPHU Iepeladye ero
HOTapuyCy, OTCYTCTBHUE CBUJCTEJICH B JaHHOM Ciy4yae BJIEYET 3a COOON HEeIeHCTBUTEIHLHOCTh
3aBelllaHus, T. €. CIIeIKa MPU3HAECTCA HUYTONKHOM.

Hacnenonarens MOXET IPUNTH B HOTAPUAIbHYIO KOHTOPY CO CBOMMHM CBUJIETESIMU, KOTOPBIE HE
SIBJIIIOTCS POJICTBEHHUKAMU WJIM HACJIEIHUKAMH.

HOTapI/ch WM JMLOO, €ro 3aMCHAIHICC, YCTAaHABJIMBACT JIMYHOCTH MNPUIIIAICHHBIX JId
cBuAeTenbCTBOBaHU. OHU JOJDKHBI MMETh MpH cebe Macmopra WM Jpyrue JOKYMEHTHI,
yIIOCTOBEPSIOUINE TUYHOCTb.

B 3akoHe SBHO HE YKa3aHo, YTO CBUACTCIIN JOJIKHBI ITIPUCYTCTBOBATDH ITPHU HAITMCAHWUU U IPOYTCHHUU
TEeKCcTa 3aBellaHusi B KoHTope. OmHako 3TO OyJeT HENUIIHMM, €CIHM 3aBellaTelb HE BO3pa)kaeT
[Tumoxos, 2014].

Jluno, mpuriameHHoe sl CBUAETEIbCTBOBAHUSA TMPHU YJOCTOBEPEHUHM OOBIYHOIO 3aBEIaHUs,
YIOOMHHACTCA B €ro TCKCTC, NMUIICT CBOU (baMI/IJH/IIO, UMAa U OTUECTBO, yKa?,aHHblﬁ B IIacCIopTe aapec
MIPOYKUBAHUS U CTABUT IMOJIHUCH.

VYuacTtue cBunerens (CBUAETeNeH) 00s13aTeIbHO:

1) B ciydae cocraBienust 3akpoitoro 3asemanus. Cornacio 'K P®, HyxHbI 1Ba oueBuaia. OHU
MOAMNUIIYT 3aKJI€EHHBIM KOHBEPT, HE O3HAKOMIISISICh C COAEPKUMBIM, a Ha BHELIHEM KOHBEPTE
HOTapuyC 3alMuIICT UX q)aMI/IJ'II/II/I, HMCHA, OTYECTBA U MECTa MPOKNBAHUSA,

2) BO BpeMsl BCKDBITHS 3aKpBITOrO 3aBEIIaHHs TIOCIE CMEPTH 3aBemiatresis TMpU  HATHYHH
CBUJIETENILCTBA O CMEpTHU Hacienonatens. Horapuyc BCKpbhIBa€T KOHBEPT IO MCTEUEHHH
MATHAIUATA JHEW Toclie NpPEelOCTaBICHUS CBUAECTENBCTBA O CMEpPTH HacleIHUKaMU B
NPUCYTCTBUH ABYX CBUJETENEH M 3aMHTEPECOBAHHBIX JIMI U3 YMCJIA HACIETHUKOB IO 3aKOHY.
[Tocne BCKpbITHS KOHBEPTA U OIJIALIEHUs HOTAPUYCOM 3aBELIaHUsl UM COCTABISIETCA MPOTOKOI,
YAOCTOBEPSIOIINI BCKPBITHE KOHBEPTA C 3aBEIIAHUEM U COJICPKALINM MTOTHBIN TEKCT 3aBEIIAHUA,
KOTOpPbI MOAMMUCHIBaeTCS cBUAeTeNsiMU. IIpu 3TOM 3akoHoAareneM HE MPEeayCMOTPEHO
00s13aTenpHOE PUCYTCTBHE TEX XK€ CBUJIETENEH, KOTOPhIE TPUHUMAJH Y4aCTHE MTPH COCTABICHUH
3aKpBITOrO 3aBEIIaHMs, TaK KaK yCIOXKHUJIAch OBl Mpoleaypa MNPUHATHS U O0GOPMIIEHHS
HACJICJICTBEHHBIX MPaB;

3) B ciaywae ydvacTHsi OJHOTO CBHICTENS MpPU COBEPIICHHH 3aBEINaHMs, TPUPABHEHHOTO K
HOTapHUalbHO YAOCTOBEPEHHOMY 3aBEIaHUIO (cocTaBisieTcss B OOJbHMIIE, BOGHHOW YacTH,
TI-OpBMe), KOTOPOC MOANMMCBIBACTCA 3aBCIIATCIEM MW CBUACTCIEM B IMPUCYTCTBHMU JIMIIA,
YIOCTOBEPSIOLIETO 3aBELIaHMS;
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4) B ciydae, €CIU rPpaKJaHUH, HAXOJISIIUICS B MTOJIOKESHUH, IBHO YTPOXKAIOIIEM €r0 JKU3HH, B CHITY
CJIOKHBIIIMXCS YPE3BBIUAHHBIX OOCTOSITENBCTB JIMIIEH BO3MOXHOCTH COBEPIIUTH 3aBEIIaHUE B
HOTapUAJIbHOM TOPSJIKE U BCIIEJICTBUE ATOTO BIIPaBE U3JI0KUThH IMOCIIEAHIOI BOJIIO 3aBEIaTelis B
npoctoil mucbMeHHO# ¢opme. Takas Gopma BoJeu3bsABICHUS MIPU3HACTCS 3aBEUIaHHUEM B TOM
ciy4ae, €CJIM IpH HalMCaHUU U MOJNUCAHUU JIOKYMEHTA, IO COJIEPKaHUIO MPECTABISAIOIETO
3aBEIIaHNe, IPUCYTCTBOBAJIM JIBA CBUIETEIIS;

5) B ciiydae MpOBEACHHUS HOTAPHUYCOM OIKMCH HACIICICTBEHHOIO HMYIIECTBA B IIEJIIX OXPaHBI
Hacnenctsa. Hotapuyc onucbiBaeT MMyIIECTBO B IPUCYTCTBUU JIBYX CBUIETENEH 10 3aBICHUIO
OJIHOTO W3 HACJIEHUKOB, MCIOJHUTENS 3aBEIIaHUsl, OPraHOB MECTHOTO CaMOYIPABJICHUS U
WHBIX JIUL, B HHTEPECaX KOTOPBIX 3aKII0UAETCS COXPaHEHUE JaHHOTO uMyliecTBa [bynaeBckuid,
2005].

[Ipu ydacTuu cBUAETENCH B 3aBEMIATEILHOM MPOIECCE B OOS3aHHOCTH HOTApUyCa BXOIUT
MIpeyNpexaeHue CBUJETENEeH O COOMIOEHUHN TaiHbl 3aBemlaHus (T. €. pedb UAET O COXPaHEHHH
CBHU/JIETEJIEM TaHBI COACPIKAHMSI 3aBEILIAHUS, €T0 COBEPIICHUS, U3MEHEHUS UM OTMEHBI JJO OTKPBITHS
HACJIEJICTBA), HapYyLICHUE TaliHbI 3aBEUIaHMs BJIEUYET 3a co00il ompeneneHubie nocienctsus. ['K PO
MpeAyCMaTPUBAET MPABO 3aBEIIATENsi TPEOOBATh BO3MEIEHHWE KOMIICHCAIIMU MOPAJIBLHOTO Bpeaa U
UHBIE CIIOCOOBI 3aLTUTHI TPAXKIAHCKUX TIPaB.

HenpaBuibHbI BEIOOP CBHIETENECH MOXKET MPUBECTH K TOMY, YTO 3aBEUIaHHE OyJeT MPU3HAHO
HezecTBUTenbHBIM (ociopuMbIM). 'K PO npenycmatpuBaeT K CBUAETENISIM OJIMHAKOBbIE TPEOOBAHNUS,
HE3aBUCHUMO OT OCHOBAHMsSI NPUBJIICYEHUS CBUIETENICH K y4yacTHUIO B 3aBellaresibHoM mpouecce. Hu
CBUJICTEIISIMU, HA PYKOMPHUKIAAUUKAMU 3aBEUIATENsI BO BPEMsl COCTaBIICHUS JOKYMEHTa HE MOTYT
OBITh:

- HOTapUYC WIN 3aMEHSIOIINMI €ro CIyKallui;

- HACJIEJHUK WM JPYro€ 3aUuHTEPECOBAHHOE JIULIO, €T0 CYIPYT WM JIETH;

- HE/IeeCTIOCOOHBIE, OTPAaHIMUYEHHO JIeeCTIOCOOHBIE TPAXKIAHE;

- HETPaMOTHBIE;

- TpaXJaHe, KOTOpble B CHIIy CBOMX (DU3MUYECKHX HEJOCTATKOB HE HMEIOT BO3MOXXHOCTH
OCO3HAaBaTh CYTh MPOUCXOAIETO (TIIyX0Ta, HEMOTa U Jp.);

- Tpaxk/1aHe, He BIAACIOIINE SI36IKOM, HA KOTOPOM OBIJIO COCTABIIEHO 3aBEIlaHuUE, 32 UCKIIIOUEHUEM
3aKkpbITOro 3aBemianus [Makosckuii, Cyxanos, 2003].

BrIieykazanHbIi iepedeHb JIUIL SABIISETCS UCUEPIBIBAIOIINM. JTO OOBIICHIETCS TEM, YTO JaHHbBIE
JUIla B CUJTy CBOEH 3aWHTEPECOBAHHOCTH B COCTABJIICHMM 3aBEIIAHHS, MO MPUYUHE OTCYTCTBUS
O00BEKTUBHOCTH, HATUYHS MPUCTPACTHUS, HEJOOPOCOBECTHOCTH HE MOTYT OBITh CBUIETENSIMHU, TaK KaK
MPUCYTCTBYET BO3MOXKHOCTh BBEJICHUSI B 301y K/ICHIE HOTAPUAIBHBIX U CY/IEOHBIX OPTaHOB B CIIydae
MIPUBJICYEHUS UX 110 KOHKPETHOMY HACJIEICTBEHHOMY JIENy.

B cnydae HeCOOTBETCTBUS JUIA BBIMICU3I0KEHHBIM TPEOOBAaHUSAM 3aBellaHuE OyAeT SBISTHCS
OCIIOPUMBIM, T. €. 110 UCKY 3aUHTEPECOBAHHOTO JIUIIA B CYJEOHOM MOPSAIKE MOXKET ObITh MPU3HAHO
HEJICHCTBUTEbHBIM.

JlutiaM, TPUCYTCTBYIONIMM TP COBEPIICHUHM 3aBemiaHus, wHpopMmamus 00 ohOpMICHHH,
MOJANUCAHUY, YAOCTOBEPEHHWH H Tepelrade JOKyMEHTa HOTapHuycy cooOIIaeTcs 4depe3 ux
HETIOCPEICTBEHHOE ydyacThue B mporenype. [lopoit 3To BakHO, BeOb MOCIE OTKPBHITHS HACIEACTBA
CaMOT0 HacJeI0JaTelNs CIPOCUTD YK€ HEIb3sl.

OTBETCTBEHHOCTh 3a COOOIICHHWE JIOKHBIX JAHHBIX CBHJETENEM, MPUCYTCTBYIOIINM TPHU
COBEPILICHUH 3aBELIaHUs, HE TPEAYCMOTpPEHA.

Oksana V. Tkachuk, Mikhail A. Panfilov, Tat'yana N. Gromova
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3akioueHue

Taxum o6pa30M, CBHUACTCIIM HUI'PAOT HEMAJIOBAXHYIO POJIb IIPH COBEPIICHHU 3aBCIIAHMA. B

HEKOTOPBIX CIy4asx MPH COCTABIECHUM U MOANMCAHUHN 3aBEILAHMs CBUAETENIN HEOOXOqUMBbI, 6€3 HUX
JOKYMEHT OyZeT OCIOPUMBIM. B Apyrux cutyanusx Ux NpucyTCTBUE JOIYCKAETCs.

3aKOHO[[aTe.HBHO HAJIOKCHBI OT'PaAHUYCHUA HAa KPYT JIMI, KOTOPBIX MOKHO IIPUTJIAlIaTh B KAYCCTBC

cBumereneit. JIuio, BBICTyMaroIee CBUACTENIEM, JOHKHO BHHKATh B MPOUCXOJAIIEE, YIOCTOBEPATH
(haKThI U EHCTBUS.
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Abstract

The article is devoted to describing the institution of witnesses in inheritance law in the Russian
Federation and aims to analyse the legal status of witnesses in hereditary legal relations and identify
their role and the procedure for their participation in the execution of a will, the drawing up, signing,
attestation and delivery of a document to a notary. The authors of the article use such general
scientific methods as analysis, synthesis, deduction, induction, structural and legal methods in order
to carry out the research on the institution of witnesses in inheritance law in the Russian Federation.
Having analysed the legal status of witnesses in hereditary legal relations, the authors draw the
following conclusions: in some cases, the presence of witnesses is considered to be necessary when
drawing up and signing a will, without which the document can be contested; in other situations,
their presence is allowed; legislative restrictions are placed on the circle of persons who can be
witnesses in such cases; a person acting as a witness must delve into what is happening, attest facts
and actions; there is no liability for fraudulent representation by a witness who was present when
the execution of a will took place.
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