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AHHOTAIIUA

Hpel[CTaBJIGHHaﬂ Hay4dHas CTaTbhd IMOCBAIICHA OIIHOﬁ M3 aKTyaJIbHBIX Ha CeI‘OI[HFIHIHI/Iﬁ JACHb
npo0JieM TPaKIAHCKOTO TpaBa. AKTYaIbHOCTh BBIOPAHHOH TEMBI OOOCHOBaHA PSIOM
IIPAKTUYECKHUX aCIIEKTOB.

Ha coBpemeHHOM 53Tame TpeOyeTcsl pa3peliuTh CIEeIyIOIUe TEOPETUYECKHE MPOOIIEMBI:
OIPECACIIUTL 3HAYCHUC U q)yHKHHOHaHBHBIfI MNOTCHIMAJTI HPABCTBECHHO-OTHYCCKHUX KaTeFOpI/Iﬁ B
OTpaciigX YaCTHOIO MPaBa; BBISIBUTH KPYT IIPABOBBIX CPECTB, 00E€CTIEUNBAIOIINX X PEaTH3aIiIo
B HOpMax 3aKOHOJATeIbCTBA; C(HOPMYIUPOBATH MPEIOKEHUS IO MOBBIIEHUIO 3P PEKTUBHOCTH
HCII0JIb30BaHUsI HPABCTBEHHO-ITUUECKUX KaTETOPU B TPABOTBOPUYECTBE U NPABOIPUMEHEHUH.

B pabore mokazaHo, 4YTO HPABCTBEHHO-3TUYECKHWE KaTEropuu O0O0JaJal0T MIHPOKUM
(yHKIMOHATBHBIM TIOTEHIMAJIOM B OTpacifiX 4YacTHOro mpasa. JlaHHOE 00CTOSTENbCTBO
OMpEaACIEICT BOSMOKHOCTH MCIIOJIB30BAHUA YKAa3aHHBIX KaTeFOpI/Iﬁ B IIPpaBOTBOPYECTBE B LECIIAX
NOBBIIIEHUS ((EKTUBHOCTH YaCTHOINPABOBOIO PEryJMPOBAaHUS OOIIECTBEHHBIX OTHOIICHUH.
IIpy >TOM OCHOBHBIMHM 3aJa4aMM MCIOJIb30BAaHUS HPABCTBEHHO-ITMUECKUX KaTErOpUi B
Mpolecce MpPaBOTBOPUECTBA SBIISIIOTCS CTAaHIAApTH3alMsl MPABOBOIO IOBEAEHHUS CYOBEKTOB
YaCTHOITPABOBBIX OTHOHIGHI/II\/’I, OIMPEACIICHUE TI'paHUL] IMPHU OCYIICCTBICHHUU Cy6’BeKTI/IBHOFO
IpaXJaHCKOrO IpaBa, OXpaHa MpaB MU CBOOOJ CyOBEKTOB YaCTHOINPABOBBIX OTHOIIECHUH,
COLIMANIN3aIs, TYMaHU3aIUsl 3aKOHOAATENbCTBA, O0ecTiedeHne 6aaaHca YaCTHRIX U My OJIMYHBIX
WHTEPECOB B TIPABOBOM pPEryJUPOBAHWH, 3akKperyieHue OOIIE3HAYNMBIX IIEHHOCTEH B
3aKOHOJIaTEIIbCTBE.
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BBenenue

Ha coBpeMeHHOM 3Tane pa3BUTHs IPaxIaHCKOr0 3aKOHOJATEIbCTBA OCTAIOTCS HEPAa3PEeIIEHHbIMU
CIIEAyIOLIME TEOPETUYECKHEe MpPOOJIEeMbl: ONpe/AeieHne 3HaueHHe W (YHKLUMOHAIbHBIM IMOTEHIHAI
HPABCTBEHHO-3TUYECKUX KATETOPHiA B OTPACIIAX YAaCTHOTO MPaBa; BBISBUTH KPYT MPABOBBIX CPEICTB,
00ecHeunBaoNNX UX PEATU3alUI0 B HOPMaxX 3aKOHOJATENILCTBA; C(HOPMYINPOBATh MIPEITIOKEHUS 10
NOBBINIEHUIO  3()()EKTUBHOCTH  HCMOJIB30BAaHMsSI ~ HPABCTBEHHO-3TUYECKUX  KaTeropui B
IIPAaBOTBOPUYECTBE M IPaBONpPUMEHEHUH. lIpm 3TOM 1O HPAaBCTBEHHO-3TUYECKUMHU KaTErOpHUSIMHU
CIIelyeT paccMaTpUBaTh HauboJIee TUITMYHBIC IJIs1 YACTHOTO MpaBa MOHATHS, HMEIOIIIE HPaBCTBEHHOE
HaroJiHeHue: "crpaBenauBocTh", "nodpocoBecTHOCTH", "pazymMHOCTh" U "rymanusm". M3noxxeHHoe
CBHUJIETEJILCTBYET O BaXKHOCTU CHCTEMHOI'O HAy4YHOIO aHajln3a Mpo0jeM B3aUMOCBSI3UM HPaBCTBEHHO-
TUYECKUX KaTeropuil U HOPM YaCTHOTO IIPaBa.

Kpome Ttoro, tpeOyer pa3pabOTKuU psJ HPAKTUUECKUX HPOOJIEM, CBA3aHHBIX C peajau3aluei
HPAaBCTBEHHO-DTUYECKUX KATETOPHU B KOHKPETHBIX cdepax YaCTHOIPABOBOTO PETYIUPOBAHMS.
[IpencraBnsercs, 4To NPaKTUYECKOE 3HAUEHUE HPABCTBEHHO-3TUUECKUX KAaTErOpHil B YaCTHOM IIpaBe
MOJKET OBITh PACKPBHITO 10 YETHIPEM IPUOPUTETHBIM HAIIPABICHUAM HAYyYHOT'O MCCIIEJOBAHUS.

OcHoBHAas 9YaCTh

[lepBoe mpUOPUTETHOE HAINPABICHHE CBA3aHO C W3YYEHHUEM pOJIM HPABCTBEHHO-3TUYECKUX
KaTeropuii B KOHTEKCTE MpoIlecca COLMMAIN3AUN YacTHOTO IpaBa. B muBmimcTHKe Bce Ooibliee
BHUMAaHHE YyNENSIETCS M3YyYCHHIO COIMAIbHON (YHKIMW TPaKJAHCKOTO TpaBa: y4YeHbIe oOpamaroT
BHUMaHHE Ha OCOOYI0 pOJb OTHONICHHHA COOCTBEHHOCTH B JOCTIDKEHHH COIHMATBHON
TOCYJJApPCTBEHHOCTH, PACCMAaTPHUBAIOT BO3MOXXHOCTH CO3JAaHHWs TPABOBBIX OCHOBAaHWH B 00JacTu
OTpaHUYEHUS] TPaB YaCTHOTO COOCTBEHHHMKA IIOCPEJCTBOM BO3JIOKEHHS Ha HETO ITyOJUYHBIX
00s3aHHOCTEH UMyIiecTBeHHOTO XapakTepa [[Toaraesckuii, 2000].

[To muenuto B.H. ConoBbeBa, "B NpaBOBOM peryjiMpOBaHUU COLUAIbHBIE OTHOIIEHUS U
COOCTBEHHOCTh CTAaHOBSATCS B3aMMOCBSI3aHHBIMU KaTeropusMu, 3¢pQEeKTUBHOE BO3JeHCTBUE Ha
KOTOpBIE MOCPEACTBOM IPa’KIaHCKO-TIPABOBBIX HOPM HO3BOJIMIIO OBl PELIUTH PsiJ] COLMANIBHBIX 3a/1a4,
He npuberas K NPUHYAUTEIBHOMY NepepacipeieeHuI0 UMYILECTBAa U3 COOCTBEHHOCTH OJIHUX JIUI] B
COOCTBEHHOCTh JPYTHX, a ClIe0BaTeIbHO, 00ECHEeUnTh AJAPECHYI0 U CIPABEUIMBYIO COLMAIBHYIO
nosuTuky" [ConoBbes, 2013].

[IpencraBasiercss, 4Tro mNpH Cco3daHUM SPGEKTUBHO JEHCTBYIOIIErO MPAaBOBOIO MeXaHH3Ma
o0ecrieyeHns COLMAIbHOW (YHKIMHM TOCYAAapCTBa HeNb3st O0OWTHCH 03 H3y4deHHs BOIpoca
peanu3aly HpaBCTBEHHO-3THYECKUX KaTeropuil B YaCTHOMPABOBBIX HOpMax. bojee Toro, mo MHEHHUIO
aBTOpPA HACTOSAIIEH CTaThH, pean3allisi HDaBCTBEHHO-ITHUECKUX KaTeropuid B HOpMax YaCTHOTO MpaBa
aBisieTcs dPPEKTUBHBIM HHCTPYMEHTOM JUIs OOeCreueHHsl COLMANbHBIX IeNiel 3aKOHO/IaTeNIbCTRA.
VIMeHHO TMOCpeCTBOM HPAaBCTBEHHO-ITUYECKUX KAaTErOpHid 3aKOHOAATENh MMEET BO3MOXKHOCTH
00ECTIeYNTh CONMANBHYIO OPUEHTAIINIO0 YaCTHOMPABOBBIX HOPM. JlaHHOE 0OCTOSITEIHCTBO ITO3BOJISIET
aBTOPY CHENaTh BBIBOJ: HPABCTBEHHO-ITHUECKUE KATETOPHH BBHITIOJIHSIIOT B OTPACIISIX YaCTHOTO TpaBa
COIHAIIbHO-OpUEHTHPYIONIYI0 (yHKIHIo [["amkues, Maromenos, baranmosa, 2019; Bacuinena, 2019;
Kapaces, Enbkuna, 2019].

[IpuoputeTHOE HampaBlIieHWE HCCIEAOBAaHUSA pPOJM HPABCTBEHHO-ITMUECKUX KaTeropuil B
YaCTHOIPABOBBIX OTpPACsAX OOYCIOBIEHO NPOIECCOM TyMaHM3allMd YacTHOro mpasa. Pa3Butue
MIPaBOBOM CHCTEMBI HA COBPEMEHHOM JTalle COMPOBOXKAAETCS SIBICHUSMHU, CBUIETEIbCTBYIOIIUMU 00
OpHUEHTAIINH I'PaXTaHCKOI0 3aKOHO/IaTEIbCTBA Ha O0ECTIeueHUE peann3aliy 1 3alUThl IPaB Kaxa0ro
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YeJI0BEKAa BHE 3aBHCHMOCTU OT €r0 SKOHOMHYECKOTO MOJIOXKEHUs, IIPAaBOBOIO CTaTyca, (hPU3MUECKUX
Bo3MOkHOcTe. Hampumep, HaOmrogaercs  TEHIEHIMsT  paclIMpeHMs]  UCHOJIb30BaHUA B
3aKOHOJATEJIbCTBE IPABOBBIX CPEACTB, HAIIPABICHHBIX Ha oOecleyeHHe MPaBOBOM 3alUTHI ci1abon
CTOpOHBI 00si3aTenbeTBa. JlaHHas TeHaeHIus HabmonaeTcs B 00JacT 3aKOHOJATENbCTBA O 3aIlUTe
IpaB noTpeduTeneil, CTpaxoBaHUM, NOTPEOUTEIBLCKOM KPEIUTOBAHUH, OJIEBOM YYaCTUHU IPa)JaH B
CTPOMTEINBCTBE XKWIbs. DTOT IIPOLIECC MBI U ONIPEAEIAEM KaK "TyMaHU3alUI0 YaCTHOTO IpaBa’.

[Tpobnema obOecnieueHus 3alIUThI MpaB caabOi CTOPOHBI O0S3aTENBCTBA BBI3BIBAET MHTEpPEC K
IIOUCKY IPABOBBIX CPEJCTB, MO3BOJIAIOLIMX HA 3aKOHOIATEIbHOM YPOBHE 00€CIEUUTh TaKylO 3alIUTY.
[IpencraBnserca, 4To OJHUM U3 CIIOCOOOB obOecneueHs IpaB ciaaboil CTOPOHBI 00s3aTeNbCTBA
SBJIAETCS PeaIn3als B COOTBETCTBYIOIIEM 3aKOHOAATEIbCTBE HPABCTBEHHO-3TUYECKUX KAaTErOpHil.

Hcxonss W3 H3JI0)KEHHOTO, MOXKHO CJIeNaTh BBIBOJ O HAJWYMM y HPABCTBEHHO-ITHUECKUX
KaTeropuii TyMaHUCTHYECKOW ()YHKIIMU B YaCTHOM IIpPaBe.

N3ydeHue posin HpaBCTBEHHO-3TUYECKUX KAaTErOpuil B HOpMax YaCcTHOT'O IPaBa CBSI3aHO TaKkKe C
mporeccaMy CONMMKEHUS W B3aMMONPOHWKHOBEHHS OTpacieil YacTHOTO W MyOJIMYHOTO IpaBa.
JlecTBUTENBHO, pa3BUTHE 4YAaCTHOIO IIpaBa B IIOCJIEJHUE TOAbl CONPOBOKIAETCS YCUICHHEM
myOIMYHO-TIPAaBOBEIX Havaldl B cdepe, OOBIUHO peryaupyeMoil TpakaaHCKuM mpaBoM. OcoOeHHO
HarjsiJHO 3TO IMPOSABISAETCS NPUMEHUTENBHO K TaKUM TPAJULUOHHBIM TI'PakJaHCKO-TIPAaBOBBIM
IIEHHOCTSIM, KaK CBOOO/Ia JIOTOBOpa W HEMPUKOCHOBEHHOCTh YacTHOW coOcTBeHHOCTH [[lokpoBCKUiA,
1998].

[To muenuto A.B. VYibsHOBa, mpu o0OpalieHMM K HENPaBOBBIM KaTeropusiM, B TOM YHCIE
KAaTeropusiM HPAaBCTBEHHOCTH, 3aKOHOJATENb, JOKTpUHA M IPAaBONPUMEHUTENIbHAs IPaKTHUKa
00eCreunBaroT MyOINYHbIC HHTEPECH B TPAXKIAHCKO-IPABOBOM peryinpoBanud [YibsHos, 2014].

N31m05keHHOE TO3BOJSAET CleNaTh BBIBOA O HAIMYMU y HPABCTBEHHO-3TUYECKUX KaTeropui
¢yHkuun oOecrmeueHus OajlaHCca YAcTHBIX W MYOJMYHBIX MHTEPECOB B IPOLECCE IPABOBOTO
peryIupoBaHusl.

Eme opHONM mnpuUYMHONM M3Yy4YeHUS HPABCTBEHHO-DTHMUECKHUX KaTEroOpuil  ABIAETCA HX
aKcHoJornyeckoe (IIEeHHOCTHOE) 3HaUeHUEM B 4acTHOM mpase. Tak, mo mHenuto C.B. Muxaitnosa, "B
OOBIYHOM OCMBICIIEHUH LIEHHOCTbH - 3TO BCE TO, YTO LEHSAT MPEICTaBUTEIN OOIIECTBa, a i OoJbIIeit
YaCTH YWICHOB JIF000ro 00I11ecTBa IEHHO, KaK MPaBUJIO, TO, YTO MPUHOCUT NOJb3Yy. C JaHHOW MO3UIUN
LIEHHOCTBbIO MOTYT OBITh MPHUPOJHBIE U COLMAIBHBIC SIBICHUS, BEIM U MOCTYIKH, AaXKe B3Il U
yoexxaenus. [Ipu 3ToM GOJIBIIMHCTBO 3aKOHOAATENBHO 3aKPETJICHHBIX [IEHHOCTEH, KOTOpbIE BXOAST B
MIPEAMET MPABOBOTO PETYIUPOBAHUS, HEOOXOIUMO MPU3HATH MPABOBBIMH IIEHHOCTAMH" [MUXaiiios,
2011].

Kak cuuraer M.B. Ocunosa, "topuanyeckue LEHHOCTU - 3TO (OPMaJIbHO 3aKpEIUICHHBIE U
o0ecrnieueHHble TOCYJapCTBOM KOMITJIEKCHBIE SIBIIEHUS IPABOBOM CHCTEMBI, KOTOPbIE OTpaXKaroT OajaHC
o0lIe3HaYMMbIX HHTEPECOB, HCIOJIb3YIOTCS B KayeCTBE OPHUEHTUPOB M CPEACTB YAOBIETBOPEHUS
COLIMAJILHO MOJIE3HBIX MOTPEOHOCTEN CYOBEKTOB MpaBa, BRIPAXKAIOIINUX PErHOHaIbHOE, HAIIMOHATBHOE
1 MEXIyHApOIHOE CBOe0oOpa3ue coBpeMeHHOM neiictBurenbHocTr" [Ocumosa, 2011].

[IpencraBisieTcs, 4TO aKCHOJOTMYECKoe (LIEHHOCTHOE) 3HAaYeHHEe HPaBCTBEHHO-ITHUECKUX
KaTeropuil NposBIsSETCS B TOM YUCIIE B OTHOILIEHUSAX, BOSHUKAIOUINX B CBSI3U C HAYYHO-TEXHUYECKUM
MIPOrpeccoM, OKa3bIBAIOIINM BIMSHUE HA Bce cepbl )KU3HU o011ecTBa. B 4acTHOCTH, LIEHHOCTHASI pOJIb
HPAaBCTBEHHO-3TUYECKUX KaTerOpuil MOXeT OBITh IOKa3aHa Ha MIpUMepe TPakJaHCKO-TIPaBOBOTO
perynupoBaHus 00OpOTa TE€HHO-MOIU(UIIMPOBAHHBIX OpPraHU3MOB. B jpaHHOM cimyyae MBI
CTAJIKUBAEMCS C TPOSIBIICHUEM aKCHOJIOTMYECKOW (PYHKIIMM HpPAaBCTBEHHO-3TUYECKUX KaTerOpUil B
YacTHOM IIpaBe.

Kareropus crnpaBeasnBOCTHM HMMEET HECKOJIbKO BHMIOB. Eme ApucroTensb, BBIIEISUI ABa BHIA
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crpaBeyuBocT [MBanosa, 2010]: 1) ypaBHUTEIbHAS - XapaKTEPU3yeT OTHOIICHHS PaBHOMPABHBIX
JIr01el 110 ToBo 1y npeaMeToB ("'paBHBIM - 32 paBHOE"). OHa OTHOCUTCS HE HETIOCPEACTBEHHO K JIFOJISIM,
a K UX JIEHCTBUSM, U TpeOyeT paBeHCTBA (SKBUBAJICHTHOCTH) TPYAa U OIUIATHI, IEHHOCTH BEIIU U €e
IICHBI, Bpea M €ro BO3MCIICHHUS; 2) paclpeaeiiuTeNbHas - TpeOyeT MpOMOpIHOHATPHOCTH B
OTHOIICHUU K JIOASM COIJIACHO TOMY WM WHOMY Kputepuio ("paBHOE - paBHBIM, HEPaBHOE -
HepaBHBIM", "KaxaoMmy cBo€"). Kak ypaBHUTENbHOE HAYayo SIBJISETCS MPUCYIIMM MPUHITUIIOM
YacTHOTO IMpaBa. PacmpenenurenbHbld NPUHIUI XapakTepeH mnyOiaudHoMy mpaBy. TpebGoBaHus
YPaBHUTEIHHON U pacIpeeIUTEIbHON CIIpaBeAIMBOCTH (POPMANIbHBI U HE JAI0T YETKOTO ONPEICIICHUS
paBEHCTBA.

ITo Bompocy O KaTreropuu CHpaBeIMBOCTU IPUMEHUTEIBHO K HOpPMaM MaTepHUajbHOrO IMpaBa
HY’)KHO OTMETUThH cienytomee. ClIoKHO OTpULAaTh BO3MOMKHOCTb CYLIECTBOBAHHS B TOCYJapCTBE
HECIPaBEUIMBBIX 3aKOHOB. BMecTe ¢ TeM MOUCK Cy/10M CIPaBEIMBOCTU B OTPHIBE OT HOPM 3aKOHA U
B pe3yJibTaTe MPOTUBOIIOCTABICHUE 3aKOHA M CIPABEAJIMBOCTH TAaUT B ce0€ MHOKECTBO OIMACHOCTEH,
Ha 9TO0 000CHOBAaHHO 00paImaioch BHUMaHUE U3BECTHBIMH MPABOBEAAMHU PAa3IMYHbBIX 310X [MBaHOBa,
2013]. CrpaBeaMBOCTh O3HAYaeT, YTO 3aKOH JIOJDKEH paclpoCTPaHSATh CBOE JICHCTBHE HA BCEX U
yBaXkaTbh MpaBa OTAEIbHBIX Jt0Jeil. KpoMe Toro, kak moJuepKkuBaeTcs B JINTEPAType OCYIIECTBICHHE
MIPABOCYAHSI JIOJDKHO OBITH CIIPaBEIMBBIM C TOUkH 3peHus Mopanu [[laxomosa, 2019; Enbkuna,
Cemenos, 2019].

CymHocTs mpaBa B pa3Hble MEPUOJbI TOCYAAPCTBEHHO-IIPABOBOIO Pa3BUTHS OMNPEIEIISIN
CIIEQYIOIIMM 00pa3oM: KaK BOJIIO TOCIHOJCTBYIOIIErO Kjacca, KakK 3allMILEHHBIM HMHTEpec, Kak
CIPaBeIMBOCTh, KaK Mepa cBOOObI U T.A. OCHOBHBIM IOKa3aTeleM CIPaBEJIMBOCTH B MPABOBOMH
cdepe aBiseTcs paBHonpaBue. J[aHHOe OCHOBOIONIAraIOIIee Ha4yalo0 yCTAaHOBICHO B HOpMe cTaThu 19
Konctutyuuu PO, xoropas rnacut: "Bce paBHBI epel 3aKOHOM U cyoM".

3akJIoueHue

[TongBonss wWTOr, OTMETHM: HPABCTBEHHO-ITMUYECKHE KATErOpUH  OOJIAJJal0T  IIHUPOKUM
(YHKIMOHATIBHBIM MOTEHLMAIIOM B OTpAcysX YaCcTHOIo npasa. J[aHHOe 0OCTOSTENBCTBO OINpeesieT
BO3MOKHOCTh HCIIOJIb30BAHUS YKa3aHHBIX KaTErOpHi B INPaBOTBOPYECTBE B LENAX IOBBILICHUS
3G (GEKTUBHOCTH YaCTHOIPABOBOIO PEryJIMpPOBAaHUS OOIIECTBEHHBIX OTHoIIeHuil. Ilpu sTom
OCHOBHBIMM  33JlayaMM  MCIIOJIb30BaHMS  HPABCTBEHHO-ITHMUECKUX KaTeropuidi B  mpolecce
MIPABOTBOPUYECTBA SIBJISAIOTCS CTaHAAPTU3aLMsl MPABOBOTO IOBEACHUS CYOBEKTOB YacTHONPABOBBIX
OTHOI_HeHI/II\/’I, OMpECACIICHUE I'PAHUI] ITPU OCYIIECTBIICHU U CY6T)CKTI/IBHOFO rpax1aHCKOro mmpaBa, OxXpaHa
mpaB W CBOOOJI CYOBEKTOB YAaCTHONPABOBBIX OTHOIICHHWH, COIMAIM3AIUsA, TyMaHU3AIHI
3aKOHOJATENbCTBA, oOecreyeHne OalaHCca YacTHBIX W IMYyOJMYHBIX HHTEPECOB B IPaBOBOM
PETYIMPOBAaHNH, 3aKpEIUICHNE 0OIIe3HaYNMBIX [IEHHOCTEH B 3aKOHOIaTEIbCTBE.
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Abstract

The submitted scientific article is devoted to one of problems of civil law relevant today. The
relevance of the chosen subject is proved by a number of practical aspects.

At the present stage it is required to resolve the following theoretical problems: to define value
and functional potential of moral and ethical categories in branches of private law; to reveal a circle
of the legal means providing their realization in standards of the legislation; to formulate offers on
increase in efficiency of use of moral and ethical categories in law-making and law enforcement.

The work shows that moral and ethical categories have a wide functional potential in the
branches of private law. This circumstance determines the possibility of using these categories in
lawmaking in order to increase the effectiveness of private law regulation of public relations. At the
same time, the main tasks of using moral and ethical categories in the process of lawmaking are
standardization of the legal behavior of subjects of private law relations, defining boundaries in the
implementation of subjective civil law, protection of the rights and freedoms of subjects of private
law relations, socialization, humanization of legislation, ensuring a balance of private and public
interests in legal regulation , consolidation of generally valid values in the legislation.
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