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AHHOTALUA

Cratps mocBsillleHa paccMOTpeHuto nocta”HoBiaeHuil Ilnenyma BepxoBHoro Cygpa
Poccuiickoii @enepanuy, CO3NAOMINX WIM CYLIECTBEHHO AOINOIHAIOIIMUX HOPMBI IIpaBa, Kak
HCTOYHMKOB IpaBa. IIpuBeneH mnpumep IOCTAHOBJICHUSA, CO3LAIOLIEr0 HOPMY IIpaBa.
AHanu3MpoBaHbl apryMEHTHI 32 U IPOTHB OTHECEHUS CyAE€OHBIX aKTOB K MCTOYHHMKAM IIpaBa B
pOMaHO-T€pMaHCKOM MpaBOBOM ceMbe. IIpemioxkeno co3gane HOBOro UICTOYHUKA IIpaBa B BUJIE
HopmatuBHoro nocranosnenus I lnenyma Bepxosaoro Cyna Poccniickoit @enepannu. B Teopun
pOCCUICKOro mpaBa cyAe0HbIe aKThl HE OTHOCATCS K MCTOYHUKAM IIpaBa, OJIHAKO Ha MPaKTUKE
CyIbl TpPH BBIHECEHHHM IIOCTAHOBJICHUI OPHUEHTUPYIOTCS Ha CYIIECTBYIOLIYIO CyAEeOHYIO
MIPaKTHUKY, MMOJIb3YIOTCS pasbsicHeHnusAMH [lnenyma BepxoBHoro Cyna Poccuniickoit @enepanun
(nanee — BC P®), co3naHHBIMU CIIEUATBHO JJIsl €TUHEHUS Cy1eOHOM MPaKTUKH.

B pabore aBTOpamMu OOOCHOBBIBA€TCS MpeUIOKEeHHE O (hopMalu3alud MOCTAHOBICHHS
IInenyma BC P®, coznaroniye wim CylecTBEHHO JOMOIHSIIONINE HOPMBI IIPaBa, KaK UICTOYHUKHU
mpaBa B Buae HopmaruBubix mocraHoBineHuid [lnenyma BC P® (HIIIIBCP®), tak kak mo
MHEHHIO aBTOPOB, B CUCTEME UCTOYHUKOB IpaBa PD Takue akThl JOJKHBI 3aHATH MECTO I10CIIE
(dhenepalbHBIX 3aKOHOB.

J1sl tMTUPOBAHMS B HAYYHBIX HCCJIeI0BAHUAX
Teepnoxneboa 3.B., CamoiinoBa A.B., Bockansa T.I'. HopmaTuBHOE mOCTaHOBIIEHHE
IUIEHyMa BEPXOBHOTro cyma Poccuiickoit ®demepanuu Kak HCTOYHHK POCCHiicKoro mpasa //
Bompocsl poccuiickoro u mexayHapoanoro mpasa. 2020. Tom 10. Ne 11A. C. 15-21. DOI:
10.34670/AR.2020.75.81.002
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KuroueBrble ciioBa
[ToctanoBnenue Ilnenyma BepxoBnoro Cyna, HopmatuBHOe mnocranoBieHue Ilnenyma
Bepxosuoro Cyna, HICTOYHUK IpaBa, HOpMa Mpana.

BBenenue

[TocranoBnenus Ilnenyma BC PO, co3naroniue uim CynecTBEHHO JOMOIHAIOIINE HOPMBI IIpaBa,
HaXOJATCS B HEKOEM CpEIHEM IOJIOKEHUU MEXAy 00Ieo0s3aTe/IbHbIMI HOPMATHBHO-IIPABOBBIMU
aKTaMM U 3aypsiiHOM CylneOHOW HpPaKTUKOH, Tak Kak, O(QUIMAIbHO HE NPU3HABAsCh MCTOYHHKAMU
IpaBa, OHU MOTYT HCIIOJIb30BAaTbCS CyJaMH IPU BBIHECEHUH CYJIEOHOIO PELICHMs WM MHOTO aKTa,
3aKaHYMBAIOILIEro Cy[eOHOEe pa3doMpaTesNbCTBO, YTO 3aKPEIUIEHO B POCCUUCKHUX MPOIECCYyalIbHbBIX
kojnekcax (a03. 3 4. 4.1 ct. 198 I'TIK P®D, 11. 4 4. 4 cT. 180 KAC PD, 1. 5 4. 4 ct. 170 AIIK PD).

OcHoBHOE coaep:xaHune

B teopun poccuiickoro npaBa cyaeOHbIEe aKThl HE OTHOCATCS K MUCTOYHHMKAM IIpaBa, OJHAKO Ha
IIPAKTUKE Cy/bl NPU BBIHECEHUM ITOCTAHOBJIEHUI OPHEHTUPYIOTCS Ha CYIIECTBYIOUIYIO CyIEOHYIO
[IPaKTHUKY, M0JIb3YIOTCs pazbsicHeHUsMU [lnenyma Bepxosnoro Cyna Poccuiickoit denepanuu (nanee
— BC P®), coznanHbIMH cHieLIUaNbHO JUIsS €JMHEHUS Cy1€0HON MPaKTHKY.

Psin yueHbIX 0O0CHOBBIBAIOT IOJIOXKEHUE O TOM, YTO UCTOYHUKOM IIPaBa B COBPEMEHHBIX YCIOBUAX
CTAaHOBUTCS CyeOHas NMpaKkTHKa B pa3HO0Opa3HbIX ee popmax [SApkos, 2003 ].

Jannyto MbIciab KoHKpeTusupyetr npodeccop bounep A. T. Ilo ero cioBaM «IOCTaHOBIEHUS
[Inenyma BC P®, a Takxke oAroToBjaeHHbIE UM 0030pbI Cy1€OHON MPAKTUKH 00s13aTENIbHBI ISl CY10B
1 HEYKOCHHUTEJIbHO YUYUTHIBAIOTCA UMH B IIPaBONPUMEHUTENBHOM AesTeNbHOCTU. Takue pa3bsiCHEHUS
UMEIOT 3HaYeHHE aKTOB O(MIMATBHOTO HOPMAaTHBHOTO ToJIKOBaHMs» [bnaxees, Ykcycosa, 2015].
Opnnaxo npogeccop Bc€ e HE CUMTAET TaKUe MOCTAHOBJICHUSI HOPMAaTUBHBIMH aKTaMU B COOCTBEHHOM
3HAYEHUH ITOTO CJI0BA, OTHOCA UM B CTPYKTYp€ HCTOUYHUKOB IPAKAAHCKOTO MPOLECCYAIBHOTO ITpaBa
«BCIIOMOTATEIBHOE, XOTSI M IOCTATOUYHO BaXXHOE MOJ0KeHne» [bnaxees, Ykcycona, 2015].

Mpiciab 0 ToM, yto noctaHoBieHus [lnenyma BC P® 3anumaror ocoboe mosiokeHue B cucreMe
HCTOYHUKOB POCCUICKOTO MpaBa, NOIIEPKUBAETCS MHOTUMH OT€YECTBEHHBIMH YUEHBIMU-IOPUCTAMH,
CpeIu KOTOPBIX MOKHO BBIACIUTH CyNpyroB JIyIIHMKOBBIX, COIVIACHO KOTOPBIM aKThl BBICIIMX
cynebubix opranoB (BC P® B Tom 4mciie) 3aHUMAOT CaMOCTOSATETFHOE MECTO B CHCTEME HCTOYHUKOB
IpaBa, ABJISIOTCS UCTOYHMKAMHU IpaBa 0coboro poza (sui generis) [braxkees, Ykcycosa, 2015]. Onu
COBEPILIECHHO CIIPaBEIMBO yKa3blBatOT, 4To IlocranoBnenus Ilnenyma BC P® Hapsaay ¢ uHbBIMH
aKTaMH BBICIIUX CYZEOHBIX OPraHOB MMEIOT CJIOKHYIO KOMILJIEKCHYIO MPAaBOBYIO MPHUPOAY, coueTas
NPU3HAKM HOPMATHUBHO-MHTEPIPETAIMOHHOTO akTa U cyJaebHoro mnpeneaeHta. KoHKpeTHO
noctaHoBieHus [lnenyma BC P®, coznmarompe miaM CymieCTBEHHO IOMNOJHSIOIIME HOPMBI IIPaBa,
POKIAIOTCS B CBSI3U C TOJIKOBAHHWEM HOPM IpaBa, pPe3yJbTaTOM KOTOPOTO BHICTYHAET BOCIIOJIHEHUE
po0eJIoB B IIpaBe Ha OCHOBE BHIPAOOTAHHBIX BBICIIMMHU CY1€OHBIMUA OpraHaMH ITPABOIMOJIOKEHHH.

B nyOnuuHOM QopMe ycTaHABIMBAIOTCS 1O CYTH HOBBIE OOIIEO0sS3aTeIIbHBIC MPABOIOIOXKEHUS,
KOTOpbIE BOCIOJHSIOT WM 3aMEHSIIOT JCHCTBYIOIIME HOPMBI IIpaBa C IEJIbI0 MOCIEAYIOLIErO

HEOJHOKPATHOTO MPUMEHEHHUS B OTHOIIIEHUH HEOMpeaesieHHoro kpyra il [Kypc TpyaoBoro mnpasa.. .,
2009].
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Bwmecre ¢ Tem noctanosinienus [Inenyma BC P® paccmaTpuBaroTCsa Kak MCTOYHUKH MpaBa JajIeKo
HE BCEMHU YUYEHBIMH, OHHM C OOJIBIION OCTOPOXKHOCTBHIO MOAXOMAT K AaHHOW MbIciHu. CUHTaeTCs, 4TO
noctaHoBieHus [Inenyma BC P® Henb3st OTHOCUTH K HCTOYHUKAM IIPaBa 0 CJIEAYIOIUM IPUYHHAM.

Bo-niepBbIX, 3TO HaAEIUT CyJIbl IOJTHOMOYUSAMH 3aKOHOJIATEIbHOMN BJIACTH, TEM CAMHUM HAPYIIHUB
IIPUHLUII Pa3JeJIeHUs BIACTEH.

Bo-BTOpHBIX, 3TO Oy/IeT MpOTUBOPEYUTHh MPUHLUITY AEMOKpaTHU3Ma, Tak kak B Poccuu cyneil He
BEIOHPAIOT.

B-tperbux, 3T0 HapylUT IIPAaBOTBOPUYECKUM IIPUHIUII POMAHO-TEPMAHCKON IPAaBOBOM CEMBH, B
KOTOPOU IIaBHBIM UCTOYHUKOM ITpaBa SIBJISIETCS HOPMATUBHBIN ITPAaBOBOM aKT.

W, HakoHel, OHM SBJISIOTCS aKTaMU TOJIKOBaHMS IIpaBa M OCHOBBIBAIOTCS HA YXKE€ IHMPHUHATBIX
HOpMax Ipasa.

OaHako yKa3aHHbIE apIYMEHTHI SIBJIIFOTCSI HECOCTOATEIbHBIMU IO CJIEAYIOIIUM IPUYUHAM.

Bo-nepsoix, BC P®, ¢aktuyecku cozgaBas HOpMY IIpaBa, BCE K€ HMCXOJAUT M3 HMMEIOIIUXCS
YCIOBUM U yXe€ AeHCTBYIOIUX HOpM. OH HE JEMOHCTPUPYET MPUHUMUIIKAIBLHO HOBOE Pa3pelICHUE
UMEIOIIErocs Mmpo0bera, a pa3BUBAEeT MBICIbH 3aKOHOAATEJS, JIOTHYHO JOMOIHSS HOPMBI IpaBa. Takum
00pa3om, CyIbl CIIOCOOCTBYIOT OCYIIECTBICHHIO MPABOCYAMS, 3aNOJHSSI WMEIOIIHECS MPOOenbl U
HECOBEPILIECHCTBA B 3aKOHO1aTEIbCTBE.

Bo-Bropeix, cynbu BC P® Haznauatorcs Coserom Pepepanun PenepanbHoro Cobpanus
Poccuiickoit denepanuu (nanee — P®) no npeacrasienuto Ilpesuaenta PO, koTopoe BHOCUTCSA HA
ocHoBanuu npezactasinenus [Ipencegarens BC PO (m. 1 ct. 6 3akona P® ot 26.06.1992 N 3132-1 «O
cratyce cyneit B Poccutickoit @enepanun» [O cratyce cyneii B Poccutickoit @enepanuu: 3akoH PO ot
26.06.1992 Ne 3132-1.]). Ilpe3unent PO siBnsercs BBIOOPHBIM JOJKHOCTHBIM JIMIIOM U U30MpaeTcs Ha
BCEOOIIMX paBHBIX U MPSIMBIX BbIOOpax Mpu TaiiHOM roiocoanuu. Coser deneparnnu PenepaabHOro
CobOpanuss P® coctour U3 mpelacTaBUTENENd 3aKOHOAATENbHBIX  (MIPEACTABUTENbHBIX) U
UCTIOJTHUTEJIbHBIX OPraHOB T'OCYAApCTBEHHBIN BlacTH cyObekToB PD, KoTOpBIE (DOPMUPYIOTCS TaKXKe
Ha OCHOBAaHUHU BCEOOLIMX PABHBIX U MPSAMBIX BBIOOPOB NpH TallHOM TOJIOCOBaHMHU, a TaKXKE M3
npencraButeneid PO, naznauaemsbix [Ipesugenrom PO. Takum oOpazom, cynpu BC PO naznauarorcs
Ha CBOU JOJDKHOCTU M30paHHBIMU MPECTABUTENIIMU POCCUHCKOTO HApo/a, YTO HaJeNseT UX IPaBoM
u3aBaTh 00111e00s3aTeNbHbIE PaBUIIa TOBEICHUS B COOTBETCTBUM C IPUHIIUIIOM JIeMOKpaTu3Ma. Tem
0oJ1ee, 4TO BCE OHU SBISIOTCS BBICOKOKAYECTBEHHBIMU CHEIIMAINCTaMU B TIPaBe.

B-Tperpux, mpaBo, Kak M Jito0as colManbHas CYyIIHOCTb, HAXOAUTCS B MOCTOSIHHOM Pa3BUTHH.
[locTeneHHO «rpaHUIa» MeEXAYy AaHIJI0-CAaKCOHCKOM M pPOMaHO-TEPMAHCKOW CEMbsIMH IIpaBa
pa3MbIBaeTCsl, X UHCTUTYTHI B3AUMHO BHEJPSIFOTCS B IPYT Apyra. OTO 03HAYaeT, 4To hjes cy1e0HOro
aKTa Kak UCTOYHHKA IpaBa He JOJDKHA OTPHIATHCS JIUIIB 110 TOH MPUYHUHE, YTO ITO aTpUOYT aHTJIO-
CaKCOHCKOMW MPABOBOM CEMBH.

Hakonern, uto xacaercsi mo3unroHupoBanus nocraHosnennit [lnenyma BC P® uckimountensHo
KaK aKTOB TOJIKOBAHHUs IIpaBa, HE COJEPIKAINX HOPMBI IIpaBa.

[Ton HOpMO# mpaBa TOHUMAETCs 00IIe00s3aTeNbHOe, (HOPMATBLHO-ONIPEACIEHHOE TPABHIIO
MOBEJICHUSI OOILIET0 XapaKTepa, MPel0CTaBIIsIoIIee IULaM CyObeKTUBHBIE ITpaBa U Hajararolee Ha HUX
IOpUINYECKHE 00S13aHHOCTH, KOTOPOE MOAEP KUBACTCSI CHIION rOCy1apCTBEHHOT0 pUHYkaeHus. [Tpu
9TOM HOpPMa MpaBa PACHPOCTPAHSIETCS HA HEONPEACIEHHBIM KPYr JMI[, Ha HEONpeIeIEHHBIE
00CTOSTENLCTBA U IPEAHA3HAYCHA A1 MHOTOKPATHOTO MTPUMEHEHHS.

[Toctanonenuss Ilnenyma BC P®, pasbsicHsss HOpMBI TMpaBa, MPUOOPETAIOT OOJBITUHCTBO

Regulatory decision of the plenum...



18 Matters of Russian and International Law. 2020, Vol. 10, Is. 11A

MPU3HAKOB  HOPMATHUBHO-TIPABOBBIX  aKTOB. X  mosiokeHuss  oOIIeo0sI3aTeNbHbI,  HOCAT
MIPEINICHIBAIOIINH, TPEIOCTABUTEIHHO-0053bIBAIONINI U HOPMATHBHBIN XapakTep, paclpoCTPaHIIOT
CBOE JIeHiCTBUE Ha HEeolpeneIEHHbIN KPYT JIMII, Ha HeonpeAenEéHHbIe 00CTOSTENbCTBA, PACCUUTAHBI HA
MHOTOKPATHOCTh MOBTOPEHHSI U 00ECIEUMBAIOTCS CUJIOW TOCYAApCTBEHHOTO MPUHYXKIEHUS B TOM
CMBICII€, YTO YUUTHIBAIOTCS CyJIaMH IIPH BEIHECEHUH CYI€OHBIX PEUICHUN M MHBIX aKTOB.

B cBoeil nesaTenbHOCTH 1O pa3bsiCHEHUIO HOpM TipaBa, [lmenym BC P® He orpanmuuBaetcs
UCKJIIOUUTENIBHO UX TOJKOBAaHUEM, a 3a4acTyl0 BBIXOJUT 3a PAaMKH TOJIKYEMBIX HOPM IIpaBa,
(hakTHUECKHU CO3/1aBasi HOBbIC HOPMBI ITPABa.

[Tpumepom co3nanust [lnenymom BC P® HOpMBI mipaBa siBisieTcs a63. 2 1. 52 mMocTaHOBJICHUS
[Tnenyma BC PO o1 19.06.2012 N 13 «O npuMeHEeHUH CyAaMH HOPM TPaXAaHCKOT0 MPOIECCyaIbHOTO
3aKOHO/IaTEIbCTBA, PErJIAMEHTUPYIOIIUX MPOU3BOICTBO B Cy/I€ aleJUIALIMOHHON HHCTaHUIUW». B 3TOM
ab3zaue Ilnenym BC P® paszpacuser cr. 334 I'TIK P®, ycranaBiuBarouiyro MOJHOMOYHUS CyJa
aneJUIIUOHHON HMHCTAaHLUMU IpPU PACCMOTPEHHUH YacTHOM >KajoObl, IpPEJICTaBICHUsI IMPOKYypopa.
CraThsl yIOJHOMOYHMBAET CY]l aleUIALMOHHOW MHCTAHIIUU TOCJIE PACCMOTPEHUSI YaCTHOM >KanoOBbl,
MIpe/ICTaBJICHHs] IPOKYypopa JIMOO OCTaBUThH ONpEIENICHUE CyAa NMEpBONW MHCTAHIUU 0e3 W3MEHEHUS,
XKayo0y, NpPECTaBIECHUE IpPOKypopa Oe€3 YIOBIETBOPEHMs, JUOO OTMEHUTh ONIpPEIECICHUE Cyna
MOJIHOCTBIO WJIM B YACTH U PA3PELIUTh BOMPOC IO CYIIECTBY.

B 10 e Bpems a03. 2 m. 52 BBIIIEYKa3aHHOTO TTOCTAHOBICHUS (DAKTUYECKU JOTOJHSIET HOPMY
3aKOHA, «pa3bsICHUB», 4YTO €CIM CYJAOM I[EPBOM MHCTAHLUUHU JI€JI0 IO CYLIECTBY 3asBJIEHHBIX
TpeOoBaHUI He OBLJIO pa3pelieHo, TO B CiIydyae OTMEHBI O00XKaJyeMOoro OnpeieNeHHus Ccyna,
BBIHECEHHOT'O TOCJIE€ TPUHATUS MCKOBOTO 3asBJICHUS (3asBICHUS) K IMPOU3BOJCTBY Cya IMEpPBOIl
MHCTAHIMK, CYyJl ane/UBIIMOHHOM WHCTaHIIMM pa3peuiaeT MpoLecCyajbHbId BOMPOC MO YacTHOMN
Kao0e, MpeJICTaBICHUIO MPOKYpOpa U HalpaBisieT IpaXJaHCKOe €TI0 B CyJl IepBOM MHCTaHLIMU IS
€ro JajbHEHIIero paccMOTpeHHs 1Mo cymecTBy [O NpuMEHEeHUHM cyJaMH HOPM TPakJIaHCKOTO
MpOoLIeCCyanbHOr0 3aKoHOoAaTenbeTBa, 2012]. CaM 3aK0H MOA0OHONH HOPMBI HE COJIEPIKUT.

[Tox CTOYHMKOM IpaBa MOHUMAIOT BHEIIHIO (JOPMY BBIPAXKEHHS NMPABOBBIX HOPM. A BHEIIHEH
(dbopmoii BBIpaKEHUsI TIPaBOBBIX HOpM, co3aaHHbIX [lnenymom BC P®, sBisieTcss mocTtaHOBIEHUE
IInenyma BC P®.

Taxum 06pa3zom, M0 MHEHHUIO aBTOPOB HACTOALIETO UCCiIe0BaHus, nocTaHoBneHus [lnenyma BC
P® sBnsdroTCA HICTOUHUKAMHU TIpaBa.

OpHaKko MBI CUUTaeM, 4To ObLJIO OBl HellelIecoo0pa3Ho NMPU3HATh UX UCTOYHUKAMU IpaBa B TAKOM
BHJIE, B KOTOPOM OHM CYLIECTBYIOT ceiyac, TaKk Kak He Bce nocranoBieHus [Inenyma BC PO co3paror
WIM CYIIECTBEHHO JIOMOJHSIOT HOPMBI MIpaBa, a JIMIIb HEKOTOpble M3 HHUX. bBOJBIIMHCTBO
nocraHoBieHui Ilnenyma BC P® HocAT MHIMBUAYaIbHO-IIPAaBOBOM XapaKTep W NPUHUMAIOTCS B
paMKax peau3aluy MOJTHOMOYWH, MPETyCMOTPEHHBIX 1. 1. 2-14 4. 3 c1. 5 ®K3 ot 05.02.2014 N 3-

®K3 «O Bepxosuom Cyge Poccuiickoii ®eneparuu» [O Bepxosuom Cyne Poccuiickoit @enepannu,
2014].

3akioueHue

Wrak, mbl mpemmaraem ¢opmanuizoBath noctaHoBieHus Ilnenyma BC PO, cozparouume wmm
CYILECTBEHHO JOIOJIHAIOIIME HOpPMBbI IIpaBa, KaK HCTOYHUKM InpaBa B Bujae HopmaTuBHBIX
nocraHoBieHuil Ilnenyma BC PO (HIIIIBCP®). B cucreme nctounukoB npaBa P® Takue akTbl
JOJKHBI 3aHATH MECTO Tocie eiepabHBIX 3aKOHOB.
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Abstract

The article is devoted to the consideration of decisions of the Plenum of the Supreme Court of
the Russian Federation that create or significantly supplement the norms of law as sources of law.
An example of a ruling creating a rule of law is given. The arguments for and against attributing
judicial acts to the sources of law in the Romano-Germanic legal family are analyzed. It is proposed
to create a new source of law in the form of a Normative resolution of the Plenum of the Supreme
Court of the Russian Federation. In theory, Russian law, the judicial acts are not sources of law, but
in practice, the courts when making decisions guided by the existing jurisprudence, are clarifications
of the Plenum of the Supreme Court of the Russian Federation (further — armed forces), created
specifically for the unity of judicial practice.

In the work the authors justify the proposal that formalizes the resolution of the Plenum of the
RF armed forces that creates or significantly supplementing the rules of law as sources of law in the
form of regulations of Plenum of VS Russian Federation (NPSH), since according to the authors, in
the system of sources of law of the Russian Federation such acts should take place after the Federal
laws.
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