402 Matters of Russian and International Law. 2021, Vol. 11, Is. 7A

YK 34 DOI: 10.34670/AR.2021.88.91.051

Buabl HapyieHnii npaB norepneBuiero B yroJi0BHOM Ipouecce

3opun Anekceid UBaHoBUY

Kanaunar ropuanyeckux HayK JOIICHT,

JOIIEHT KadeIphl yroJOBHOTO Mpoliecca,

VYpanbCkuil roCyJapCTBEHHBIN IOPUANYECKUN YHUBEPCUTET,

620137, Poccuiickas ®enepanus, ExatepunOypr, Komcomonbckas yi., 21;
JOIICHT KadeIphl MpaBa, dKOHOMUKH U METOAUKU UX TPEIOJaBaHUs,
VYpanbckuii rocy1apCTBEHHBIN IMEAaroruyeCKuil yHUBEPCHUTET,

620017, Poccuiickas ®enepanus, ExatepunOypr, mp. KocMmonasToB, 26;
JOTICHT Kadeapbl HCTOPUH, SKOHOMHUKHU U TIPABOBEICHMS,

VYpanbckuidi rocyJapCTBEHHbIN MEAULIMHCKAN YHUBEPCUTET,

620014, Poccuiickas @enepanusi, ExatepunOypr, yi. Penuna, 3;

e-mail: alexey_zorin@mail.ru

AHHOTAIUA

3amuTa mpaB MOTEPIEBIIET0 B YrOJIOBHOM Ipoliecce MPEACTaBiIsieT coO0N 3HAYMMBIN W,
BMECTE C TeM, IMCKYCCHOHHBIN BOMIPOC OTEUECTBEHHOTO MpaBa. ITO OOBSICHSIETCS TEM, UTO MpaBa
MOTEPIEBIIETO SBIAIOTCS MPOOJEMHON 00JACThIO TPABOMPUMEHHUTEIIBHONW MPAKTUKH, YTO
CBSI3aHO C HEJIOCTATOYHBIM 3aKPEIUVIEHMEM Ha 3aKOHOJATEIIbHOM YPOBHE MPAB MOTEPIECBUIEH
CTOPOHBL. BMecTe ¢ Tem, HapylleHHs NpaB MOTEPIEBILIETO B YTOJOBHOM IIPOLIECCE MPOUCKXOAAT
Ha BCEX CTA/IUSIX, B TOM YUCJIE — HA CTaJNH MPEIBAPUTEIBHOTO pacCaeAOBaHUsA. JTO ONPEAEIIseT
3HAYMMOCTh HCCJIEIOBAHUSA OCHOBHBIX BHJOB HapYyIICHUWH NpaB IMOTEPIEBIIETO, a TaKkKe
BBIPAOOTKH BO3MOXKHBIX ITyTEH yCTPaHEHUSI HECOOTBETCTBUMN JEHCTBYIOIIETO 3aKOHOIaTEIhCTRA.
B HacTosiei ctaTthe aBTOp AaeT NeUHUILIUIO TOHIATUIO «TIOTEPIIEBIINY, OTPEAEISET OCHOBHBIE
MpaBa JaHHOTO yYaCTHUKA YTOJIOBHOTO MPOIECcCa, U3 KOTOPBIX JEIaeT BEIBOJI 00 OCHOBHBIX BUIAX
HapyIICHWA TpaB MOTEPIIEBIIEr0. ABTOpP TaK)Xe COCpPEJOTauYMBACT BHHMAHHWE Ha HapyUIEHUU
npaBa Ha WH(OPMAITUIO MOTEPIEBIIEH CTOPOHBI HA JTAaIe MPEIBAPUTEIHLHOTO PACCIICIOBAHMS, a
Tak)Ke Ha CYIIHOCTH HECOOIIOACHHUSI ITpaBa MOTEPIIEBIIETO HA KOMIIEHCAIIMIO MOPAJILHOTO Bpea.
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BBenenue

CyImHOCTh yrOJOBHOIO IpOLECCa, SBISIOIIEIOCA PE3YyJbTaTOM JJIUTEIBHOTO HCTOPUYECKOTO
CTaHOBJICHUSI POCCUMCKOW IPaBOBOM CHCTEMBI, BBICTYIIA€T BOCCTAHOBJICHHE CIIPAaBEIMBOCTH,
IIpeAToJIararonee BO3MEIEHNE Bpeia, IPUYNHEHHOI0 KEPTBE IIPOTUBOIIPABHOIO BUHOBHOTO JIESHMS,
MOoCpCACTBOM IPHUBJICUYCHHUA K OTBCTCTBCHHOCTH JiMIA, COBCPIIMBHICIO MNPCCTYIJICHHUC. I[aHHLIM
OOCTOSTENIbCTBOM  aKTYaJIM3UPYETCs 3HAYMMOCTb HCCIEIOBaHMsS BO3MOKHBIX HapyLIEHUH IpaB
IIOTEpIEBUIEH CTOPOHBI B YTOJIOBHOM Ipouecce. B cBow odepenp, IpaBa IOTEPIEBIIETO
3aKoHOAATeNnbHO 3akperuieHbl B OcHoBHOM 3akoHe — Konctutymum Poccuiickoit @enepauuu, a
KOHKPETHO B CT. 52, COTJIaCHO IIOJIOKEHHUSIM KOTOPOW YyKa3aHHasi KaTeropus IpaB BCJEJICTBUE
NPECTYIJICHUH U 3J10yNoTpeOiIeHU BIACTBIO MHOJUIEKAT OXpaHe Ha OCHOBAHMM 3akoHa. J[aHHOe
IIPEANACAHUE ONpENeNseT IOJUTHUKY POCCHUHCKOrO TroCyJapcTBa Kak IIPaBOBOrO, B KOTOPOM
IIPU3HAIOTCS IIpaBa M 3aKOHHBIE MHTEPECHI KEPTB MPECTYIJIEHUN M 3J0yHOTpPeOJIeHUS BIAcCTbiO B
KayecTBe 0co00ro o0beKTa BHUMaHUA U 3auuThl [3opuH, 2018, c. 103]. B 3T0ii cBsA3u noTepneBieit
CTOpPOHE JOJKEH ObIThb OOecledeH JOCTyN K IMPaBOCYIUI0, a TaKXKe BO3MELICHHE NMPUYUHEHHOTO
yiepoa.

OcHoBHas 9YacCcTh

ITpaktnka Koncrutynnonnoro Cyna P® HarmsgHO IEMOHCTPUPYET, YTO IOJIOKEHHs JAHHOHU
cratbu Konctutrymmu Poccuiickoit depepanun 3akpenisieT 3a TocylapcTBOM 0053aTebCTBO
MIPEIOTBPALATh B COOTBETCTBUHU C 3aKOHOM BO3MOXXHOCTh HaHECEHUS! MaTepUaIbHOTO U MOPAJIbHOTO
yiiepba noTepreBLIeMy, a TaKXKe J00MBATbCS UX BO3MELIEHHS] TEMU CIIOCOOaMH, KOTOPbIE HAXOIAT
OTpakeHue B 3akOoHoarenbeTBe Poccuiickoit denepanuu.

Kpome Toro, HeoOX0AMMOCTh MPEeceUyeHUs] BO3MOXKHBIX MOCATATENbCTB Ha MpaBa MOTEPIEBIIETO
OTIpe/IeNIIeTCs] HE TOJIBKO KOHCTUTYIIMOHHBIMU MOJOXKEHUSIMH, HO TaK)Ke HOPMaMH MEXyHapOJIHOTO
3aKOHOJIaTENLCTBA, KOTOPBIX 00si3aHa mpuaepxkuBaThesi Poccuiickas ®@enepanus. B nanHom cioydae
HapyIlleHHe MpaB MOTEpIIeBLIeH CTOPOHBI PUPABHUBACTCSA K TPYOBIM HapyIICHUSM MpaB JUYHOCTH,
TaK KaK OHM 3aTparuBalOT 4YEJIOBEYECKOE JOCTOMHCTBO, 4YTO COMNOCTAaBUMO C IIPOU3BOJIOM U
OTpULIATENIbHBIM MOpPaJibHBIM Bo3jelcTBUeM. Tak, cormacHo cT. 1 BceeoOmieit [lexknapauuu mnpas
yenoBeka, npussaTor ['eHepampHOi AccambOneeit OOH, Bce mM0au OT POXKICHUS SIBISIOTCS
CBOOOJHBIMHU M paBHBIMU B CBOMX IPaBax, BCJEACTBUE YEro UX HapylleHue Hepomyctumo. Kak ogHo
U3 OCHOBHBIX TOCTH)KEHUH J1IEMOKpATHH, IPpaBa U CBOOOBI YETOBEKa HAXOIAT CBOE 3aKOHOATEIbHOE
3aKperyieHne Takxke B Tekcte KoHBeH1MHM o 3a1uTe rmpas 4esl0BeKa U OCHOBHBIX CBOOO/I, TOITUCAaHHON
B Pume 4 Hos6ps 1950 r. [IpunsThie yXe mociae NoAnucaHus JaHHOTO JOKYMEHTA JOMOJIHUTEIbHbIE
MIPOTOKOJIBI K HEMY KOHKPETHU3HPOBaJIM 0003HAUCHHBIE B HEM TapaHTUU JUYHOCTH. Tak, B I. 1 cT. 6
HACTOAILETO JOKYMEHTa OTMEUYAETCs, YTO KaXAbI YEIOBEK B Cily4yac HapyLIEHWs €ro IpaB Kak
rpa)x<JaHriHa, UMEeT MTPaBo Ha pa30MpaTenbCTBO B TEUEHHE OIIPEIETICHHOIO CPOKa €ro Jiesia B Cy1e0HOoN
WHCTaHIIMH, JEHUCTBYIONIEH HA OCHOBAHUH 3aKOHA.

B 9700t cBsI3M mpaBa MOTEPHEBLIETO0 B YroJOBHO-TPOLIECCYANbHOM IpaBe 00aJatoT OOJBIINM
3HAYCHHUEM KaK OXPaHSEMBIH 3aKOHOM 3JIEMEHT, KOTOPBIM HEMb3s npeHedperats. CoOiojeHre npas
MOTEPNEBUIET0 SBISETCA MPEPOraTUBOM TrOCyNapcTBa, B 3aJady KOTOPOrO BXOJUT CO3JaHHUE
HEOOXOTUMBIX YCJIOBUHM B IENAX CBOEBPEMEHHOIO YCTPAaHEHMsS HApYIIEHUH B OTHOILECHUU
IIOTEPIEBUIEN CTOPOHBI, BOCCTAHOBJIEHUS JMYHOIO JOCTOMHCTBA YelOBeKa. BricTymas rapantom
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cnpaBeyMBocTH, Poccuiickas ®Deneparuss Ha TMpPaKTHKE OO0ECHEYMBACT peaU3aluilo  HOPM
MEXyHApOIHOTO MpaBa.

Hakonen, BHuManue k mpoOsiemMe HapylleHUs MpaB MOTEPHEBLIETO ONMPENeseTcs TUHAMHUKON
YUCJICHHOCTHU MOTEPIEBIINX B YyTOJIOBHOM Ipoiiecce. CTaTUCTUUYECKUE JaHHBIE MOXKHO MPEACTaBUTH B
BHJIC TaOJUIBI, coAepkameld WHPOPMAIMI0 O KOJUYECTBE MOTEPIICBIIMX HAa TEPBOE IOIYTOAME
Kaxxgoro roxa ¢ 2016 mo 2020 rr.

Tabaunna 1. JnuHaMuka noreprneBmInx

Togst KommuecTBo norepmneBuux
2016 1787911

2017 1651033

2018 1573 096

2019 1617 177

2020 784 185

JlaHHble TaOIUIBI CBUAETENBCTBYIOT, YTO, HECMOTPs Ha OOIIYIO IOJIOKUTEIbHYIO TUHAMHUKY,
CBUJCTEIBCTBYIOIIYIO O COKPALICHUH YMCIEHHOCTH MOTEPIEBIINX B YTOJIOBHBIX MPOLIECCAX, HAIHUIIO
MX MacuITaObl B IEPBOM KBapTaje KakJ0ro roja, COnocTaBUMbIE ¢ KOJIMYECTBOM HACEIECHUSI KPyTHON
aJIMMHHUCTPATUBHO-TEPPUTOPHAIIBHOMN €TMHUIIBI.

OnpeneneHUI0 OCHOBHBIX BHJOB HapylIEHWH IIpaB MOTEPHEBUIET0, COINIACHO JIOTHKE
UCCIIeI0BaHMs, JOJKHA MPEAIeCTBOBATh JEPUHULIUSA CAMOTO U3Y4aeMOro MOHATHS «ITOTEPIEBILIUID,
a TakXe OCHOBHBIX €ro TMpaB, OT KOTOPBIX HEOOXOAMMO OTTAJIKUBATHCS IPHU BBISIBICHUU
COOTBETCTBYIOIIMX HapymieHu. CoriacHo cT. 42 YTrolloBHO-TIpollecCyalbHOTO Kojekca Poccuiickoit
@eneparun (YIIK P®), mox norepneBmIMM clieAyeT NMOHMMATh (U3UUECKOE JIMI0, KOTOPOMY B
pe3yJbTaTe COBEPIIEHUS IPECTYMHOro AesiHUs OblI HaHeceH yuiepo (pusnueckuii, MMyIIeCTBEHHBIH,
100 MOpPAJIbHBIN), a TAKXKE JIMLO IOPUANYECKOE, TIOCTPaIaBIlIee UMYIIECTBEHHO, JINOO C TOUKU 3PEHUS
€ro AeJI0BOM pernmyTanny. PU3H4ecKoe Wik FPUIRYECKOE JIUIO MPU3HAETCS MOTEPIEBIINM C MOMEHTA
BO30YXK/I€HUSI YTOJOBHOIO JeNla, YTO O(HIMAIbHO 3aKpeIJIseTcs MOCTAaHOBIEHHEM [O3HaBaTelsd,
cliefioBaTens, CyabH, 1100 cyaeOHbIM orpenenienueM. B Tom cityuae, eciau nmoTepneBiuas CTOpOHa Ha
MOMEHT BO30Yy)KJIeHUSl Jejla He SIBJIsUIaCh YCTAHOBJIEHHOH, pEIIeHHe OTHOCUTENbHO TpPU3HAHUS
(bu3nyecKoro, MO0 IPUINYECKOTO JHUIIA MOTEPIIEBUINM BHIHOCUTCS Cpa3y MOCIIe €ro yCTaHOBJIEHUS B
CHJTY BBISICHEHUSI HEOOXOJJMMBIX OOCTOSTENBCTB 110 JIeIy.

B coorBerctBuu ¢ m. 2 c1. 42 YIIK P® norepneBmuii o0nagaer LenbiM KOMIUIEKCOM IIpaB,
CBSI3aHHBIX CO CBOEH pOJIbIO B YrOJIOBHOM Iiporiecce. B mepByio odepenb, OH OOsajaeT mpaBamy,
peaiuzyeMbIMH B paMKax cyneOHOro 3acefaHusi, a UMEHHO: o0janaTh MpPEACTaBICHHEM O TOM
OOBMHEHMH, KOTOPOE NpeAbsBIseTCs OOBHHSEMOMY, CBHUIETEIHCTBOBATH B Ipolecce CyaeOHOro
3aceaHus, P ATOM OTKa3bIBaThCsl OT ATOTO IIpaBa B TOM Cllydae, €CJIM MOKa3aHMsl MOTEPIIEBIIETO
HampaBJIeHbl MPOTUB HEro0 camoro, JMOo ero OiMmKallIMX pOACTBEHHUKOB, MEPEeYeHb KOTOPBIX
3aKOHOJaTeNbHO 3aKkpervieH 1. 4 cT. 5 YIIK P®, a takxe npeabsBiIiTh Cyay J0Ka3aTeIbCTBA CBOCH
IIPaBOTBI, 3asIBJIATh XOJaTalCTBA U OTBOJBI.

[TpaBoM MOTEPIIEBIIETO B X0/1€ CyI€0HOT0 pa3dupaTenbCcTBa ABIsSETCA 1aya OKa3aHu| Ha POAHOM
A3bIKe, MO0 Ha S3bIKE, HA KOTOPOM OH CIIOCOOEH H3BACHATHCA 0e3 3aTpyJHEHUH, B MPOTHBHOM
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cllyyae — ¢ IMOMOIIIBIO MEePEeBOYHKA, YTOOBI JOHECTH CMBICI CBOEH peuu 10 cyabpH. Bropoii rpynmoi
IIpaB MOTEPIEBIIEH CTOPOHBI SIBISIETCA 3aKOHOJATEIIBHO 3aKPEIJICHHAas: BO3MOKHOCTb €€ y4acTHs B
NEUCTBUSAX, OCYIIECTBISEMBIX CIEACTBUEM II0 HacTosieMmy aeny. IlorepneBmmii HajeneH mpaBoM
ydyacTHs B HHUX TIIOCIIE COOTBETCTBYIOLIETO pa3pelieHHs, BBIHOCUMOIO ClieZoBaTeNieM, Ju00
J03HABaTEJIEM, MOXKET 3HAKOMUTBCS C IOCTAHOBJIEHHUSAMH, BBIHOCUMBIMU 110 1€y, U 3aKIHOYCHHEM
CIELIMAJINCTa-OKCIEPTa, €CJIU OH IPUBJIEKAJICS K PaCCIEAOBAHUIO, C PE3yJIbTaTaMU CIEICTBUSA aXe B
TOM CITy4yae, €Clii ObLJIO BBIHECEHO pEIIeHHE O ero MPEeKpalieHny Ha 3aKOHHBIX OCHOBaHUSX. Takke
MOTEPIIEBLINI MOXKET MOAEP)KUBATH CTOPOHY OOBHHEHUS M IPUHUMATD YUACTHE B CYACOHBIX IPEHHSIX
Ha ocHoBaHuM Ti. 15, 16 n. 2 cr. 42 VIIK P®. [Ipu sTOM B TOM ciydae, €CiiM IO JIeTy MPOXOIAT
OJTHOBPEMEHHO HECKOJBKO MOTEPIEBLIMX, KaXAbli M3 HHUX 00JalaeT NpaBOM O3HAKOMJIEHUS C
MaTepualamHu J1eila, KaCaroIUMHUCs APYrOod ITOTEPIEBUIEN CTOPOHBI.

Tpetbto rpyniy npas MOTEPIEBIIETO MOKHO YCIOBHO Ha3BaTh IPaBOM ObITh U3BELIEHHBIM O XO€
U CTaAMAX YTOJIOBHOTO Ipolecca. Tak, HOTepreBIIMH BOpaBe 3HATh O IMPEKpalleHuH, Judo
IIPUOCTAHOBIIEHUH CYJ€OHOrO MPOM3BOJICTBA IO €r0 Jeiy, O HAallpaBJIEHUH €ro B COOTBETCTBYIOIIMN
CyJ 1O MOJCYJIHOCTH, O 3aKJIIFOYEHUSIX CYJIOB MEPBOM, a TAKXKE BTOPOM M TPEThEW MHCTAHIMH, €CIU
TakoBble HMMeroTcs, cornacHo mm. 13 m. 2 cr. 42 VIIK P®, a Takxke ydyacTBoBaTh B CYJEOHBIX
pa3bupareabCTBaxX Ha KaXI0H M3 0003HAYEHHBIX CTAIUN.

YerBepTyto Ipyniy IpaB IOTEPIEBIIEro OOpa3ylOT IpaBa, CBS3aHHbIE C BO3MOXKHOCTBIO
00aJloBaHUs JIEHCTBUIN y4aCTHUKOB cyAeOHOTO Mpoliecca, ykazanuble B mi. 17-20 m. 2 ct. 42 VIIK
P®. Tak, norepneBmuii 00jasaeT MpPaBOM O3HAKOMJIEHHS C CyJIEOHBIM NPOTOKOJIOM, a TaKkKe
ayJIM03alUChlo, HA KOTOPOU 3aMKCHPOBAH XOJ CyAeOHOTO 3acelIaHus, U COCTaBICHUEM 3aMeyaHUil
OTHOCHUTENIHO UX. B cBOIO ouepenb, AelcTBus, TMO0 O6e3/1eHCTBHUS CO CTOPOHBI OPraHOB JO03HAHUS,
clleZIoBaTeNsl, Cy/IbU U MPOKYpOpa TaKKe MOTYT ObITh 00XaJloOBaHbI MOTEPIEBIIEH CTOPOHOM, paBHO
KaK TpPUTOBOp, OMNpEJeNeHNe, U MOCTaHOBJIEHUE, BbIHECEHHBIE CyJoM. Kpome Toro, morepneBimunit
obOnazaeT mpaBoM OBITH MPOMH(POPMHUPOBAHHBIM OTHOCUTEIHLHO TE€X >Kajao0, KOTOpPHIE TMOJAABAIKCH,
HarnpuMmep, CTOPOHOI 0OBHHEHUS, a TAK)Ke MPAaBOM I10J1a4l BO3PaKEHUN HA HUX.

HaxoHern, nsaTyro rpynimy mpas notepresiiero, 3adgukcupoanubix om. 21.1 m. 2 ct. 42 VIIK PO
o0pa3yloT IpaBa, CBA3aHHbIE C HCIOJIHEHHEM IOCTAHOBJIEHUS, JIMOO OIpe/eeHMs, BBIHECEHHOTO
cyqoM. B wactHocTH, moTepneBIias CTOpOHA UMEET IIPABO Ha MOJIy4eHHE HHPOPMAIIUH OTHOCUTEIBHO
NPUOBITUS OCYKJIEHHOT'O Ha MECTO, TJIe OH Oy/eT OTObIBaTh CBOE HaKa3aHUE, a TAK)KE O €ro IMepeBojax
U3 OJHOTO MCIPABUTEIBHOIO YUPEKIEHUS B IPYroe, O BpEMEHH, B TEUEHHE KOTOPOTO OCY:KJIEHHBIN
MMEET IPABO BbIE3KATh 3a MPEAEIbl UCTIPAaBUTENBHOTO YUPEXKIEHUS, U €r0 TOCPOUYHOM OCBOOOXKACHHH.
Kpome Ttoro, motepmneBmmuii BopaBe ObITh NPOMHPOPMUPOBAHHBIM 00 OTCPOYKE HCIIOJIHEHUS
IIPUTOBOpPA B OTHOIIEHHWH OCYXJIEHHOTO, a TAaKK€ O 3aMEHE JUIsl ITaHHOTO JIMIA YacTHU HaKa3aHWS,
KOTOPYIO OH ellle He OTOBIBaJ, Ha 0oJiee MATKOE.

OpnHako BOMPOCHI COONIOACHUS MPaB MOTEPIEBIIEH CTOPOHBI HAXOATCS Ha CETOAHSIIHUN EHb B
(dokyce HccneAoBaTEIbCKOTO BHUMAaHHUS CIEUUAIMCTOB 10 YTrOJIOBHOMY IIpollecCy, 4TO
CBUJETEIBCTBYET O TOM, YTO HAa IPAKTHKE JaHHAs KaTErOpHsl IpaB 4YacTO MOYKET IMOJBEPraThbCs
HapyLICHUSIM.

OcHoBHbBIE BHU/IbI HApyIIEHUH MpaB MOTEPHEBIIMX COOTHOCSTCS C BbIIIEYKa3aHHBIMU TpyHIamMu
npaB. TakuM o6pa3oM, MOTYT ObITh HapyIlIEHbl TaKUE MpaBa, Kak: 1) MpaBo Ha ydyacTue B cyAeOHOM
3acellaHuy; 2) MPaBO Ha y4yacThe B JACUCTBUSX, OCYLIECTBISEMBIX CYIOM IO /eIy OOBHHIEMOTO; 3)
paBo OBITH MPOMH(POPMHUPOBAHHBIM O CTAJUSAX YTOJOBHOTO mpoliecca; 4) mpaBo Ha 00XkajlOBaHUE
NEHCTBUM YYaCTHUKOB CyAeOHOrO Mporiecca; S) mpaBo ObITh TPOUMHPOPMUPOBAHHBIM OTHOCHUTEIHHO
UCIIOJIHEHUS IOCTAHOBIIEHUS, TU00 ONpPE/EICHNUs, BBIHECEHHOTO CYIOM.
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B cBoto ouepenpb, HapylieHHe J000T0 IpaBa NOTEPIEBIIEro, 00pa3yoIIero COOTBETCTBYIOILY O
IPYINIy 3aKOHOAATENbHO 3aKPEIUICHHBIX IpaB, CIEAYET IPU3HATh IPAaBOBBIM HApYyIIECHUEM B
OTHOUIEHUY NOTEPIIEBILIEH CTOPOHBI. B To0 ke Bpems, BhlllIeyKa3aHHbIE IIPaBa OTEPIEBIINX,
KOTOpBIE MOTYT OBITh HAapYIICHbI, BOSHUKAIOT YK€ Ha CTaJNUU CyAe0HOro pazdupareiabcTBa. Mexay
TE€M, CYLIECTBYIOT PUMEPBI, KOI/la MpaBa MOTEPIEBIIEH CTOPOHBI HAPYIIAIOTCS €Ile A0 CIyIIaHus
nena B cyzie. Peub uaer o 3HauuTeIbHOM KOJIMYECTBE IPECTYNHBIX AESHUNU, KOTOPBIE TaK U OCTAIOTCS
HepackpbIThiMU. llpu 3asBienun o Qaxrte rpadexa, pa3dos, Kpaxu 0e3 yOeqUTENbHBIX s
MIPaBOOXPAHUTENBHBIX OPraHOB OKA3aTENbCTB 33 (U3UYECKUM, JTUOO IOPUIMYECKUM JIMIIOM HE
MpU3HAETCA CTAaTyC nmoTepnesuiero. Ha ceroqHsIHui 1eHb psIoM UCCIIEI0BATENIe KOHCTaTUPYETCs
OTCYTCTBHE 3aKOHOJATEIbHOI periamMeHTalll CTaTyca MOTEpPIEeBIIEr0 Ha HEOOXOJUMOM YypOBHE
[EmanernunoB, 3opun, Kamwunckwuii, 2020, c. 144]. Tem cambiM, HapymialoTCsi €ro IpaBa Ha
BO3MeEIICHHE yliepOa, KOTOPBIN ObLI MPHUYKMHEH (PU3HUECKOMY, INO0 IICUXUYECKOMY 3JOPOBBIO JIUIIA,
€ro UMYIIECTBY Tu00 penyTanuu. B nanHoOM ciyyae nmorepresiias CTOpOHA HE MOKET PaCCUUTHIBATh
Ha CoOOJIO/IeHHEe TMPUHIUIA HEOTBPATUMOCTH HACTYIUICHHS TIPABOBBIX MOCIEICTBUN IS
IpecTynHuka. Tem caMbIM, HapyIIeHHE [TpaBa MOTEPIIEBIIEr0 HA CBOEBPEMEHHOE ITPU3HAHUE 3a HUM
JAHHOTO CTaTyca TakXe SBJISETCS OJHHUM M3 BHJOB MCCIEIYyEMbIX IPaBOBbIX HApYIICHUH,
XapaKTEePHBIX [Tt TOCYAeOHOM CTauu paccieoBaHus YIOJOBHBIX IpecTyIuieHnid. B CBOIO
ouepelb, €CIM 3a IMOTEPHEBIIMM Bce-Taku OyJeT MPU3HAH €ro CTaTyc Iocie BBIHECEHHS
COOTBETCTBYIOIIETO TIOCTAHOBIEHUS CyJAa, clieqoBaTens, JuOOo JJO3HaBaTels, €ro mpaBa Kak
[IOCTpaJiaBIIel OT AEWCTBUI HApYLIUTENSl CTOPOHBI HACTYIAIOT C ONO3JaHUEM. DTO CBSA3aHO C TEM,
YTO C MOMEHTA 3asBJIEHUS PU3UUYECKOr0, TNOO IOPUINYECKOrO JINLa O BUHOBHBIX IIPOTHUBONPABHBIX
U OOIIECTBEHHO ONAcCHBIX AEHCTBUSIX OOBHHIEMOIO NMPOXOJUT B XOJE CIIEJCTBEHHBIX ACUCTBUI
Olpe/ieNICHHBI NEpUOo BpEMEHH, B paMKax KOTOPOTO MOTEPNEBIINI, 0OpeTalouMii 3TOT craTyc
HECBOEBPEMEHHO, HE pealM3yeT 3aKpeIVIEeHHOE 3a HHUM 3aKOHOJATeJIbHO IIpaBO JOCTyHa K
nH(popMauu 0 XO0J€ PacCMOTPEHHUs MOJAHHOTO WM 3asiBJICHUS, O MPOJBHKEHHUU CIIEICTBEHHBIX
JNercTBUM U mpod. Mexay TeM, KOIHUHM BCEX MaTepUajoB MOTEPIEBUINN MOXKET MOJIY4YaTh HA PyKH
TOJIBKO I10 3aBEPIIECHUH BCEX JEHCTBUM Ha dTalle IIPEIBAPUTEIBLHOTO PACCIIEI0BaHUs, B TO BpEMS KakK
B XOJI€ €ro MOTEpNEeBIIMI J0 MOMEHTa 3aKpeIUIeHHs 3a HUM JaHHOTO CTaTyca HE CIOCOOEH,
HaIrpumMmep, 3asBJIATh X0JaTaliCcTBa U OTBO/IbI, HA KOTOPHIE UMEET MPaBO B COOTBETCTBUU C III. 5 1. 2
cT. 42 VIIK PO.

B 5T0i1 cBsI3M cIipaBeUIMBBIM SBJISIETCS BBIBOJI OBIBIIETO Y TOJIHOMOYEHHOTO TI0 IIpaBaM yeloBeKa
B. JlykuHa OTHOCUTENIBHO TIOJIOKEHUSI TOTEPIEBIIET0, KOTOPOE SIBISIETCA HEPAaBHBIM TOMY
TIOJIOKEHHUI0, B KOTOPOE TMOCTABIICH MO03PEBAEMBbIil, OOBUHIIEMBIN U MOJACYIUMBINA. IHBIMU CliOBaMH,
MIOTEPIEBUINM, 3alllTa HMHTEPECOB KOTOPOrO JOJDKHA COCTaBIATh IIEPBOCTENEHHYIO 3aJady
YTOJIOBHOTO MpOIiEcca, Ha MPAKTUKE OKa3bIBAETCSl €T0 BTOPOCTENEHHBIM YUYaCTHUKOM.

E1e onHuM BUJIOM HapyIIeHUs MTPpaB MOTEPIIEBILEr0, XapaKTePHOTro Kak JJid JocyAeOHOM cTagun
YTOJIOBHOTO TIpoIlecca, TaK U JJIsl CyJeOHOro pa3doupaTesibCcTBa, SBISETCS OTCYTCTBUE KOMIEHCAIIUMU
MOTEpIIEBIIEMY MOPAJIBHOTO Bpe/a, HAHECEHHOTO B pe3yjbTaTe MpecTymHoro aesHus. Heodxomaumo
OTMETHTb, UTO B psiJie CIy4aeB Jake BEIHECEHHE OOBHUHUTEILHOTO IPUTOBOPA HEBO3MOXKHO MPU3HATh
KOMIIEHCAIlMel MopajibHOro yiiepda B TOM pa3Mepe, KOTOPbI CHOCOOEH YAOBIETBOPUTH
MOTEPMEBIIYIO cTOpoHY. OHAKO, B3bICKaHHE MTPAPOB ¢ 0OBUHAEMOTO, SBIISISICH O0see 3P PeKTUBHOM
MEpOil ¢ TOYKU 3pEHHs BO3MEIIEHUS yliepOa, HAHECEHHOTO MPECTYIHUKOM MOTEPIEBILEi CTOPOHE,
MPUMEHSIETCA TAJIEKO HE BCera. ITO 00BSCHIETCS albTePHATUBHOCTHIO HaKa3aHUs, IPEIoIararomei
BO3MOXXHOCTh BBIHECEHHUS CyIEOHBIX pEIIeHHH O Ha3HAYeHUM HaKa3aHWs MO psAy YroJOBHBIX
MpEeCTyIUICHUHA HE TOJBKO B BUAe mTpada, HO TakkKe, HAIpUMEpP, B BHUJE JUIICHUS JIMIAa MpaBa
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3aHUMATh OIPeJIeNIEHHbIE TOJKHOCTH, JINOO 3aHUMAThCS ONPEAEICHHBIM BUOM JI€ATEILHOCTH B CHITY
BO3MOKHOCTH CyJa HE TOJBbKO YNOTPEOJATh 3T HAKa3aHUS CaMOCTOSTENbHO, HO U COYETaTh UX C
JIpYTMMHU BUJAMH HaKa3aHUM, cOrNIacHo 1osiokeHusaMm cT. 40 u ct. 41 YronosHoro koaekca PO. Kpome
TOT'0, IMEHHO MITpadHbIe B3BICKAHUS JAIOT BO3MOKHOCTh BO3/ICHCTBOBAThH HA MPECTYTHUKA Hanboee
co00pa3HbIM 00CTOSITENBCTBAM IIPABOBBIM CIIOCOOOM.

Heo6xon1umMo OTMETHTh, 4YTO KOMIIEHCAlMsl MOpPaJIbHOIrO YyiiepOa IOTEepIeBIIed CTOpOHE
pernamentupyercs ct.ct. 151, 1099-1101 I'paxxnanckoro konaekca PO (nanee - 'K PD). B wactnocru,
B Tekcte cT. 151 'K P® koHkpeTuzupyercs NOHATHE «MOPAJIbHBIA Bpel», MO KOTOPBIM CIIEAYET
IIOHMMaThb HPABCTBEHHblE WM (U3MYECKHE CTPaJaHus, KOTOpble HACTyNalT BCIEACTBUE
NOCATaTeIbCTB INPECTYNIHUKA Ha HEOTUyXJaemble, JUOO NpHU3HABaeMble B CHIIy 3aKOHa
HeMaTepuaibHble Oyara rpaxaaH (KU3Hb, 370pOBbE, AEJIOBYIO pemyTauuio U T.4.). [Ipu stom
MOpAJIbHBIN BPEJ MOXET OBITh CIIEACTBUEM MTOCATATEIHCTB OOBUHIEMOTO KaK Ha UMYIIIECTBEHHBIE, TAK
U HEUMYIIECTBEHHbIE IpaBa MOTEpIEBHIErO (IIPUMEPOM IOCIEAHUX MOXET BBICTYIATh IPABO Ha
UHTEJUIEKTyallbHYl0 COOCTBEHHOCTh — pE3yJbTaThl TBOPUECKUX YCWIMH €€ co3jareis — KHHUIH,
KOMIIBIOTEPHBIE IPOIPAMMBI, KAPTUHBI U T.11.).

Baxno Takxke mnoHumarh, 4TO 3akoHbl Poccuiickoii denepaunu, HanpaBICHHbIE Ha
KOMIIGHCAIMIO ~ymiep0a TOTEepIeBIIeH CTOpOHE, [JajleKo He BCeraa CIEeAyIT HOpPMaM
MEXIyHapOAHbIX cTaHaapToB. Hampumep, B OromxkeTHOM 3akoHojaTenbcTBe PP He Haxonmdar
OTpaX€HUs IOJIOKEHMS, 3aKkperieHHble B cT. 25 KonBennuun OOH npoTuB TpaHCHaMOHAJIBHON
OpraHU30BaHHOW MPECTYIMHOCTH, NpuHsITOW ['eHepanbHOil Accambiieeir ot 15 Hos0ps 2000 1., B
COOTBETCTBHH C KOTOPBIMHU KaxJaasl CTpaHa, paTuduirpoBasiias HacTosyo KoHBeHIuIO, 10KHA
o0ecnieynTh MpaBO MOTEPIEBIIMX Ha KOMIIEHCAI[MI0 M BO3MElIeHHE Yyluepba B pe3yibTare
COBEPILIEHHUS MPECTYINIEHNH, IEPEUEHb KOTOPBIX OXBATHIBAETCS CTaThsIMU HACTOSAIIErO JOKYMEHTA.
Kpome Toro, mpaBo Ha Bo3MelleHHE yliepOa MOCTpajaBlIell CTOPOHE HE pealn3yeTcs Takke B
pamkax patuduxanuu PO Konsenuun OOH nporus koppyniuu u Kousennuu Coseta EBpomnsl 06
YTOJIOBHOW OTBETCTBEHHOCTH 3a KOPPYIILHIO.

ITonBoxas utorw, ciexyeT OTMETUTD, YTO HAPYILIEHUE TPaB MOTEPIEBUIETO B YTOJIOBHOM IIPOLIECCE
IpescTaBiIsieT co00il CyllecTBEHHYIO MpoOjIeMy B CHIy TOTO, YTO MOXET OCYIIECTBIATHCS Kak /0
3aKperJIeHUs 3a MOCTpaJaBIlIeld CTOPOHOW cTaTyca MOTEPIIEBIIETro, TaK U yXe B X0Je CyJIeOHOro
mporecca, KOrja ero npaBa MOTYT ObITh OIpaHUYEHBI BCIEACTBUE JEHCTBUN CyAbH, MPOKYpOpa,
OpraHoB JO3HAHMS U CJIEJICTBUS.

Jlnst Toro, 4ToOBI HE HapyLIAJIKUCh ITpaBa MOTEPIIEBILIEr0 Ha MOJydeHHe HH(pOopMaluu 1o Ay A0
3aKpEIUIeHHUs] 32 HUM COOTBETCTBYIOILIErO CTaTyca, I€J1ecCO00pa3HO OTAENIbHBIM MOCTAaHOBJICHHEM
Cpa3y 3akKpeIuiiaTh 3a MOCTpajaBlleld CTOPOHOM CTAaTyC MOTEpIEeBLIET0 BO M30eKaHHE yTpaThl €0
npaBa Ha HWHGOpPMAIMIO MO TpeABapUTEIbHOMY paccieqoBaHHio. B cBoro ouepenp, mpaBa
MOTEPIIEBIIETO OYIyT MaKCUMaJIbHO PeaIn30BaHbl B TOM ClIydae, €Clii OHU OyyT aKTUBHO 3asIBJIEHBI
C €ro CTOpPOHBI, HE JOXKHUAASCh NEUCTBUA B OTHOIIEHWHU HX COONIOACHHUS OT MHBIX YYAaCTHUKOB
CyeOHOro mporecca.

B oTHomeHMM KOMIEHcallud MOpPAJBHOTO BpeAa ClIeAyeT OTMETHTb, YTO B OTEYECTBEHHOM
YTOJIOBHO-TIPOIIECCYIbHOM TpaBe OHAa MPOJODKAET OCTaBaThCA «IOJIEM i JalibHEHIIero
HCCIIEIOBaHMs» B CHUJIy TOrO, YTO JaJieKO HE BCerja BONPOCHl pa3MEpOB MOpajbHOro yiiepOa
pEryIMpYIOTCSl 3aKOHOJAATENbHO. B 1ensix MUHUMH3ALUMUM MOpAIbHOIO BpeJa, HAHOCUMOIO B
pe3yJIbTaTe COBEPILEHUS IPECTYIHBIX AEIHUN HECOBEPILIEHHOJIETHUM ITOTEPIIEBLINM, IIPEICTABIISIETCS
HEOOXOIMMBIM 0053aTEIbHOE Y4acTHE IICUXO0JIOra NP IMPOBEIEHUM BCEX CIIEACTBEHHBIX IEHCTBUI
[3opun, 2018].
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3akJIoueHue

Kpome Toro, perienuio Bompoca 0 KOMIEHCAIIMM MOPAIbHOIO yiiepOa MOTepHeBIIeid CTOPOHE
crocoOcTBOBajia Obl JManbHeHmas KoHkpeTusanus noyoxenuit cr. 1101 'K P® «Cnocob u pasmep
KOMITEHCAIIMM MOPAJIBHOTO BpeAa» BO H30ekaHWE PENICHHWA CYIbH, BBIHOCHMBIX Ha OCHOBaHUU
PYKOBOACTBA  HUCKJIIOUUTENbHO  IOHSITHEM  «CIPABEIJMBOCTHM  B3BICKAHUS» B  HHTEpecax
MIOTEPIEBUIETO.
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Abstract

Protection of the rights of the victim in criminal proceedings is a significant and, at the same
time, a controversial issue of domestic law. This is due to the fact that the rights of the victim are a
problematic area of law enforcement practice, which is associated with the insufficient consolidation
of the rights of the injured party at the legislative level. At the same time, violations of the rights of
the victim in the criminal process occur at all stages, including at the stage of preliminary
investigation. This determines the importance of studying the main types of violations of the rights
of the victim, as well as developing possible ways to eliminate inconsistencies in the current
legislation. In this article, the author defines the concept of “victim”, defines the basic rights of this
participant in the criminal process, from which he draws a conclusion about the main types of
violations of the rights of the victim. The author also focuses on the violation of the right to
information of the injured party at the stage of preliminary investigation, as well as on the essence
of non-observance of the victim's right to compensation for moral damage.
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