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AHHOTAIUA

B nanHO# cTaThe packpbIBaeTCsS XapaKTePUCTHUKA (DYHKITMOHAJIA U ICSITEIIbHOCTH aJBOKaTa B
YTOJIOBHOM TIPOIIECCE, a TAKXKE 0053aTEIHHOCTh €r0 HAJTUYHs B HEKOTOPBIX ciydasx. M3yyaercs
COBOKYITHOCTh (DaKTOPOB, KOTOpbIE BIHUSIOT Ha MPABOBOM CTAaTyC aJBOKaTa. AHaIM3UPYETCs
npo0yiieMaTika JaHHOTO BOMNPOCA, 3aKIIOYAIONIASCS B BBICTYIUIGHWH aJBOKaTa B KauyeCTBE
cyObeKTa, COJCUCTBYIONIETO M MPOTHUBOACUCTBYIOIIETO pacciefoBaHuio. B craTee
paccMaTpUBaIOTCS PAa3JIMYHbBIE TOUYKH 3PEHHS YUECHBIX-IOPUCTOB TI0 MOBOY YKa3aHHON CUTYaIlM1
u ux aprymeHtanus. [IpoBoguTcsi aHanu3 yroJoBHO-MPOIECCYATBbHOIO 3aKOHOJATEIbCTBA U
M3YYaroTcs Clay4yau, MPH KOTOPBIX 00sS3aTeNbHO y4acTHe aJiBOKAaTa B YTOJOBHOM IIpollecce, a
MMEHHO: OOBHHSIEMBIN WU TMO03PEBAEMbINl — HECOBEPIIICHHOJIETHEE JUI0, OOBUHSEMBIN WU
MOJ03PEBAEMBIN HE MOXKET CAMOCTOATEIFHO OCYIIECTBIISATH 3aIUTy B CHUJIY MCUXUYECKUX HIIN
(U3MYECKUX HEIOCTATKOB, OOBHUHSEMBI WM TOJO03pEBaeMblii HE BIAQJEET S3BIKOM
CYJIOTIPOM3BOJICTBA, YTOJOBHOE JENO JOKHO OBITh PACCMOTPEHO C YYacTHEM MPHUCSIKHBIX
3acemaresnied, JUIO OOBUHSETCS B COBEPIICHHUU MPECTYIUICHHS, 32 KOTOPOE MOXKET OBITh
Ha3HA4YC€HO HaKa3aHHUE B BUJIE CMEPTHOW Ka3HH, TOKU3HEHHOTO JINIIIEHUS CBOOOIBI MITH JTUIIICHUS
cBOOOMBI HAa CPOK BBINIE MATHAAUATH JIET, OOBHHSIEMBIH WM TIOJO3PEBACMBIN 3asBUI
X0JIaTaliCTBO O MPOU3BOJICTBE IO YTOJIOBHOMY JeNTy TO3HAHUS B COKpAaIIeHHOU (hopMme.

J1sl tMTUPOBAHMS B HAYYHBIX HCCJIeI0BAHUAX
3amnoxoBa M.A., 'anumoB D.P. Xapaktepuctuka 1eITeIbHOCTH U (PyHKIIMOHAIA aJBOKATA B
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Beenenue

Heo6xoquMo m3Ha4YanbHO OTMETUTH, YTO yYacTHE 3alIUTHUKA, KOTOPHIM BBICTYIAET aJIBOKAT —
BA)KHEMWIIIAsA YTOJIOBHO-TIPOIECCYaNIbHASI TAPAHTHUs 3aKOHHBIX HUHTEPECOB U MPaB MOA03PEBAEMOT0 HIIH
00BHUHSAEMOT0, KOTOpPBIE CIIOCOOCTBYIOT YPaBHUBAHUIO MPaB KaKk OOBUHSAEMOTO WIH MOJ03PEBAEMOTO,
TaKk MU MPOKypopa WU TOCYJApPCTBEHHOTO OOBUHUTENSA, KOTOPBIA OCYIIECTBISET YIOJOBHOE
IpeciieI0BaHHUE.

OO6patasch K TEPMUHOJIOTHH, MOKHO OIPEACIIUTD, YTO 3AIIUTHHUK — 3TO JIUI0, KOTOPOE OKa3bIBAET
IOPUANYECKYI0 TOMOIb MPU TPOU3BOJCTBE IO YTOJIOBHOMY Jiedly OOBHHSEMOMY WIIU
M0/I03PEBAEMOMY, a TAKXKE 3aIIMIIACT UX MPaB U 3aKOHHBIE UHTEPECHl B YCTAHOBJICHHOM YTOJIOBHO-
IIPOLIECCYATIbHBIM 3aKOHOAATEIbCTBE MOPSIKE.

Xapaktepusysl AeSTEIbHOCTh 3alIUTHUKA, CIETYET OTMETUTh, YTO OH COJCHCTBYET BBISBICHUIO
OOCTOSITENTLCTB, KOTOpPhIE MOTYT OIpaBAaTh OOBUHSEMOTO WM TOJ03PEBAEMOr0, CMSTUYUTh HX
OTBETCTBEHHOCTH MJIU BOOOIIIE OCBOOOIUTH OT YrOJIOBHOTO HaKa3aHUSI.

OcHoBHas 9YaCcTh

OnpenenuB eATENbHOCTh aJIBOKAaTa, CTOUT OOPAaTUTHCS K MEPEUHIO JIML, KTO MOXKET BBICTYNAaTh
3alIUTHUKOM B YTOJIOBHOM CYAOIpPOU3BOJICTBE. Tak, BONPOC O JaHHOM Kpyre JIMI[ MOXET peliaTbes
no-pazHomy. B Teopuu npaBa cymecTByer, Kak MUHUMYM, JIBE MOJIEIIH:

Mosenb HEOrpaHMUEHHOTO IOIyCKa JIMIL K Y4acTUIO B JIEJI€ B KAUECTBE 3AIIUTHUKOB. DTO MOTYT
ObITh, HAIPUMED, UHAUBUIyaJIbHbIE FOPUCTHI UIN PAOOTHUKU IOPUANYECKUX KOMITAHUM;

Mopnenb agBOKaTCKONM MOHOINOJMU. DTO TOT Cllydald, KOrJa 3allluTa OCYIIECTBIISETCS TOJBKO
aZIBOKaTaMHy, K KOTOPbIM MO>KHO OTHECTH YJIEHOB aJJBOKATCKOI'0 KOpITyca.

Taxoke HEOOXOIMMO ONpeNeNUTh KPUTEPUH 00s3aTENbHOTO y4acTHsl 3allUTHUKA B YTOJOBHOM
cynonpousBozactse. Cirydan, Ipy KOTOPBIX y4acTUE 3allUTHUKA 005A3aTeIbHO, MPSMO MIPETYCMOTPEHBI
YTOJIOBHO-TIPOIIECCYAIbHBIM 3aKOHOAATENbCTBOM. [IHaue roBopsi, eciu B MaTepuanax Jela He
MPUCYTCTBYET MUCbMEHHO BBIPAKEHHBIN OTKa3 MOJ03PEBAEMOr0 HJIM OOBHHIEMOT0 OT 3alllUTHUKA, TO
paccMOTpeHHe U pacciieloBaHue efia 0e3 Hero sSBISeTCS HE3aKOHHBIM.

Tak, K ciy4asiM, KOr/ia yyacTHe 3alllUTHUKA 00s13aTeNIbHO, MOXKHO OTHECTH:

— OOBUHAEMBIH UK IOJJ03PEBAEMBII — HECOBEPIIIEHHOJIETHEE JIUIIO;

— OOBUHAEMBIN WIN MOA03PEBAEMBI HE MOXET CaMOCTOSITENIbHO OCYIIECTBISThH 3alllUTy B CHILY
MICUXUYECKUX WU GU3NYECKUX HEJJOCTATKOB;

— OOBUHSIEMBIH WM ITOJI03PEBAEMBII HE BIIAJICET SI3BIKOM CYIONIPOU3BOICTBA;

— YronoBHOE A€N0 JOIKHO OBITH PACCMOTPEHO € yUaCTHEM MPUCSKHBIX 3ace/1aTeNei;

— JIu1io 0OBHHSAETCS B COBEPIIECHUH MPECTYIIICHNS, 32 KOTOPOE MOXKET OBbITh Ha3HAYCHO HAaKa3aHHE
B BUJIE CMEPTHOM Ka3HH, MMOKW3HEHHOTO JIMIIEHUsT CBOOOJIBI MJIH JIMIIEHUS] CBOOOJBI HA CPOK
BBIIIIE MSTHAALATH JIET;

— OOBUHSEMBIN WJIM TIOI03PEBAEMBIN 3asIBUJI XOAaTaCTBO O MPOU3BOJICTBE MO YTOJOBHOMY JEITY
JIO3HAHUS B COKpAIIEHHOH opme.

AHanu3upys o0si3aTelnbHOE ydacThe 3allMTHHKA, MOXXHO C TOYHOCTHbIO TOBOPUTH O TOM, YTO
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JTAaHHOE TOJIOKEHUE CBUJIETENILCTBYET BAXKHOCTU M HEOOXOIMMOCTH 00ecrieueHus IpaBa 0OBUHAEMOTO
Ha 3alIUTy Kak JJig caMoro OOBHHSEMOro, Tak JJisi Bcero odiecTBa M rocynapcrsa. Hammuwe, a
rJIaBHOE COOJIO/IEHUE BBIIICYKAa3aHHOTO MpaBa — CYIIECTBEHHOE YCIOBHE TOTO, YTO TOCYAapCTBO U
OOIIECTBO OTPaXAEHBI OT MPECTYMHBIX TMOCATAaTeNbCTB IyTeM HaKa3aHUS JHUI, KOTOpbIE
JEHCTBUTENHFHO BUHOBHBI B UX COBepuUIeHUH. VIHBIMU ClIOBaMU, TOJIKHA COOJIOATHCS IJ1aBHAas LeIb
YTOJIOBHOI'O HaKa3aHusl, a UMEHHO, IPUBJIEYEHUE BUHOBHOI'O JIMI[A K OTBETCTBEHHOCTH.

BaxHoll XapaKkTepUCTUKOW JEATENIBHOCTH 3alIUTHUKA B YILOJOBHOM CYJIOINPOU3BOICTBE
BBICTYIIA€T TapaHTHUs IPaBa IOJ03PEBAEMOr0 WM OOBHHIEMOTO B TOM, YTO aJBOKaT HE B IpaBe
0TKa3aThCsl OT MPHUHATON Ha ceds 3amuThl. OIHAKO caM MO03peBaeMblil UM OOBUHIIEMbIN B JIFOOOH
MOMEHT IIpoliecca MMEET IPaBO OTKa3aThCs Kak BOOOIIE OT aJBOKATCKOM 3alllUThl, TaK U OT
KOHKpETHOI0 a/iBoKarta. JIaHHBIM 0TKa3 0IycKaeTcs TOJIbKO M0 JOOPOBOJIBHON MHULIMATUBE CAMOT0
OOBUHSEMOTO HJTH 110/I03PEBAEMOT0 U JIOJKECH OBITh 3asiBJICH MMUCbMEHHO.

["oBOps 0 mpaBax U 0053aHHOCTAX aJBOKAaTa, KaK AJIEMEHTE €ro MpaBOBOIO CTATyCca, CTOUT TAKXKe
cocliaTbes Ha psijg ctaTed YronoBHo-nporeccyanbHoro Kogekca Poccuu. Bo-niepBbix, 3T0, KOHEUHO,
OCHOBHBIE IPOLIECCyaIbHBIE MIPaBa, 3aKJI0YaloIIMecs B TOM, YTO aJBOKAT UMEET MPaBO HalpaBisATh
&KaJloObl, 3asBIATh XOJaTaiicTBa, y4acTBOBaTh B 3acelaHUAX cyja. MHade roBops, HOJHOLIEHHO
y4acTBOBAaTh B CYJIONPOU3BO/ICTBE U OTCTAaUBATh CBOIO IMO3UIIHIO.

Takxe crneayeT BBIACTUTh BaXXHOE MPAaBO 3alllMTHUKA, Kacarolneecss cOopa M MpeaoCTaBICHUS
JI0Ka3aTeNbCTB, KOTOPbIE HEOOXOAUMBI JIJIsl OKa3aHUS IOPUANYECKOM momoniy. Tak, 3allMTHUK B IpaBe
coOHpaTh T0Ka3aTeIbCTBA CICAYIONIMMU Ty TSIMU:

— Omnpoca 1111, 0IHaKO HEMOCPEICTBEHHO C UX COTJIacHs;

— HUcrpeboBanus pa3HOro poja XapakTepUCTUK U CIIPABOK, a TAKXKE UHBIX JJOKYMEHTOB OT OPraHOB
roCy/apCTBEHHOW BJIACTH UM MECTHOTO CaMOYTIPaBJICHMUS;

— [lony4yeHue JOKYMEHTOB, IPEAMETOB U UHBIX CBEJICHUM.

['oBopst 00 00s3aHHOCTSX, CTOMT Cpa3y OTMETHTb, YTO MPSAMBIX YKa3aHUM Ha OOS3aHHOCTH
3allMTHUKA B YTOJIOBHO-TIpolieccyaibHoM Konekce Het. OjHaKo aABOKaT-3alllUTHUK 0053aH pa3yMHO,
J0OPOCOBECTHO, YECTHO OTCTAWBATh MPaBa U 3aKOHHBIE MHTEPECHI MTO03PEBAEMOTr0 WIM OOBUHSIEMOTO
BCEMHM HE 3alPEIICHHBIMU 3aKOHO1aTE€ILCTBOM CPEICTBAMM.

Takxe, 3allUTHUK HE MMEET IpaBa pas3riiallaTh JJaHHBIE IPEIBAPUTENILHOTO pacCieIOBaHMUs,
KOTOpBIE CTAJM €My M3BECTHBI B CBSI3HM C OCYIIECTBICHHEM 3aluThl. OAHAKO JaHHas HOpMa Oyner
UCTIOJHATBCS TOJBKO B Ciy4ae, €cl OH ObLI 3apaHee 00 3TOM MpPEIYINpPEXAEH B COOTBETCTBHM C
VYronosusm Koznekcom Pocenn.

Tak, CBOEBpeMEHHO peann3ysl CBOM IpaBa, a TAK)Ke HCIONHSIS CBOM (DYHKIIMH U OOS3aHHOCTH,
3alIUTHUK B YTOJOBHOM CYAOIPOU3BOJICTBE COACHCTBYET BHIHECEHHIO OOOCHOBAaHHOIO, 3aKOHHOTO U
CIPaBEUIMBOTO IPUTOBOPA, a TAK)KE PEIICHUIO 337a4 yTOJIOBHOTO Iporecca. MOXHO CMeJo cKa3aTh,
410 0€3 OCYIIECTBJICHUS NMPOAYKTHBHON M 3()()EeKTUBHON 3aIIUTHI, HE MOXXET OBbITh MOJIMHHOTO
MIPaBOCYAUSL.

CTouT OTMETUTh, UTO XapaKTEepPUCTHKA JESATENbHOCTH  3allUTHUKA B  YTOJOBHOM
CYJIOTIPOM3BOICTBE — HATJISAHBIN IPUMED ABOWCTBEHHOCTH MPOOIEMBI, TaK KaK B HEKOTOPBIX CITydasX,
IIPY OCYILIECTBJIEHUHU 3alUThl, KOHEYHAs 1LI€Jb HE BCEr/la COBMAJAET C €r0 CTPEMIICHUSMHU CaMOI0
3aIUTHHKA.

OOpamasicb Kk paboTaM y4YEHBIX-IOPUCTOB, MOKHO HPOCIEIUTh, YTO IO JaHHOMY BOIPOCY
BBICKA3aJIMCh MPOTUBOIIOJIOXKHBIE TOYKHA 3peHus. Tak, HEKOTOpble XapaKTepU3yloT aJBOKaTa-
3alIMTHUKA KaK BEAYILEro, 0co60 cyObeKTa MPOTUBOJACHCTBUS BO BCEX CIydasiX, MOCKOJIBKY TOJIBKO
OH YYacTBYeT MEpPEKOJAMPOBKE M YHUUYTOXKEHHUM HHPOpMAUu O NpecTymieHuu. Jlpyrue xe
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OIIPECACIISAIOT 000CHOBaHHUE H€O6XOI[I/IMOCTI/I HpOTHBO,Z[CfICTBPI?I u HpHHHHHHaﬂBHOﬁ IIPaBOMEPHOCTHU
pacCiI€CA0BAHHUIO CO CTOPOHBI 3alllUTHUKA.

3akJIloueHue

TakuM o0Opa3oM, TOJBOJAS HWTOT BBHINIECKA3aHHOMY, MOXKHO CJIeNaTh BBIBOJl, YTO Yy4YacTHE
3alllUTHUKA B YTOJIOBHOM CYIOINPOU3BOJICTBE Ba)XHO M AaKTyaJdbHO, XOTS MU HE OJIHO3HAYHO.
CymiecTByeT, Kak MHUHHUMYM, JBE TOYKHM 3PEHHUS Ha JAHHBI BOINPOC: 3AlUTHUK KaK CYOBEKT
COJICUCTBHS NIPABOCYIUIO, a TAKXKE, KaK CYOBEKT MPOTUBOICHCTBUs. U y 1epBOM, U y BTOPOH TOUYKH
3pEHHUsI €CTh CBOM IUIIOCHI U MUHYCBI, a TaK)Ke MPaBO Ha CyIIECTBOBAaHUE. B 11€10M, CTOUT OnpeIeuTh,
YTO B JIaHHOM CTaThe OBUIM MPOAHAIM3UPOBAHBI MpaBa M OO0S3aHHOCTH 3AIUTHHKA B yYTOJIOBHOM
CYJIOTIPOM3BOICTBE, €r0 MPABOBOI CTATyC, a TAKKE XapaKTEPUCTUKA JIESITEIbHOCTH.

B KoHIIe cTOUT onpeaenuTh, 4To nmpodeccust agBokaTa SBISETCS OJHOM M3 CAMBIX HHTEPECHBIX U
3HAQYMMBIX B IOPUIUYECKOM MHUpE. 3alIUTHUK UMEHHO B YTOJIOBHOM IMPOIECCE, TOJDKEH 00J1aaTh HE
TOJIBKO OTPOMHBIM MAaCCHBOM 3HAHUH, KACAIOIIUXCS IOPUCIIPYICHIINH, & TAK)KE OTIUYHBIM PEYEBHIM
anmnapatoMm U (haHTazueu.
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Abstract

This article reveals the characteristics of the functionality and activities of a lawyer in criminal
proceedings, as well as the obligatory presence of it in some cases. A set of factors that affect the
legal status of a lawyer is being studied. The problematics of this issue is analyzed, which consists
in the performance of a lawyer as a subject that promotes and counteracts the investigation. The
article examines the various points of view of legal scholars regarding this situation and their
argumentation. An analysis of the criminal procedure legislation is carried out and the cases are
studied in which the participation of a lawyer in the criminal process is mandatory, namely: the
accused or suspect is a minor, the accused or suspect cannot independently defend due to mental or
physical disabilities, the accused or suspect does not speak the language legal proceedings, a
criminal case must be heard with the participation of a jury, a person is accused of committing a
crime for which a sentence of death, life imprisonment or imprisonment for a term exceeding fifteen
years may be imposed, the accused or suspect filed a motion for criminal proceedings the case of
inquiry in an abbreviated form.
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