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AHHOTALUA

B npencraBieHHON cTarbe MPOBOAWTCA HUCTOPUYECKHMH aHanu3 yOuiicTBa IO
3akoHonarenscTBy HMpaka. @opMynupyercss BBIBOJ O TOM, YTO 3aKOHOAATENbCTBO Mpaka BO
MHOIOM OCHOBAaHO Ha pEJIMTHMO3HBIX HOPMax, HO IO IOBOJY Ppa3HOBHJIHOCTEH yOWICTB B
IOpUANYECKON U Hay4YHOH JUTepaType He HaOJto1aeTcsl eAMHCTBA. bblUIo BBIpaXKEHO coryiacue ¢
TOYKOMW 3peHHus OOJIbLICH YacTu uccienoBaresiell, KOTOpble He MOAJIEPKUBAIOT KIaCCU(PHUKAIUIO
yOuiictB ManukuToB. KpoMe Toro, B craThe OTMEYaeTCs, YTO MpaBoBas JOKTpHHA Mpaka umeer
CYLIECTBEHHBIE DPA3IUYMs C 3aKOHOJATEIbCTBOM MHOTHX 3apyOeXHBIX CTpaH, 4TO TaKxke
00OyCJIOBJIIEHO BIIMSIHUEM Ha 3aKOHOJaTelbHbIE HOpMbI mpennucaHuii Kopana u mpopoxos.
VY CTaHOBIEHO, YTO YTOJIOBHOE 3aKOHOAATENBLCTBO lpaka Ha COBpEMEHHOM JTale pa3BUTHUSA
COZCPKUT P OTIMYUTENbHBIX 4epT. OIHUM U3 Hambosiee BaXKHBIX ACHEKTOB SIBJISETCS
Haka3zaHue 3a yOMICTBO U Kiaccu(uKanus yOMiCTBA C y4€TOM PEIMTHO3HOTO MpaBa U MHEHUS
aBTOPUTETHBIX MPOPOKOB B 00JACTH MYCYJIbMAaHCKOIrO IpaBa. B yacTHOCTH, Kiaccuduxaius
yOUICTB, CYIIECTBYIOIIAsI B 3aKOHOIaTeNbCTBE Mpaka, ABISIETCSI OTIIMYHON OT KJIacCU(PUKAIIHM,
IIPUHATBIX B JAPYIMX CTpaHax. Takke HMpPaKCKOE YroJIOBHOE IPAaBO COXPAHSET JKECTKOCTb, a
CMEpTHas Ka3Hb 3a yOUICTBO coxpaHseTcs B yncie HakazaHuil mo YK Mpaka.
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BBenenue

Bo Bce BpemeHa yOuiCTBO paccMaTpUBAIOCh Y€PE3 MPU3MY IIPECTYIICHUS TPOTUB YEIOBEYECKOTO
po/ia U OCYXXJIaJlOCh Kak C MPaBOBOM, TaKk U C MOpaJIbHOM TOUKH 3peHus. CTOUT OTMETUTH, UYTO
MIPUYMHEHUE CMEPTH SIBJSUIOCH OJHMM M3 CaMbIX NEPBBIX TaOy B UCTOPUU YEJIOBEKA, YTO BO MHOTOM
00yCIIOBJIEHO TEM, UTO JIFOAH IOJKHBI )KUTh, PA3MHOKATHCS U YKPEIUIATh 0011ecTBo. CBOOOAa yOUBAThH
rpo3mWiia YeJIOBEUECTBY HMCKOPEHEHHEM, B CBS3M C Ye€M YOMICTBO OCYKIAJOCh M 3allpeliajioch B
MECTHBIX cooOIIecTBax — KiaHax, rieMeHax u T.0. C TeuyeHHeM BpEeMEHHM U C MOsBICHHEM Oolee
KPYIHBIX YEJIIOBEYECKUX COOOIIECTB, HO JI0 IEPHOA MOSBICHHS TOCYAapCTBEHHBIX acCOIUAIIN, Ta0y
Ha YOUHCTBO MPHUHSIIO GOPMY 3aKOHA, KOTOPBIN ABJISETCS 0053aTENbHBIM JJIS1 BCEX WIEHOB O0IIECTBA.

OcHoBHas 9YacCcTh

VYro10BHO-TIpaBOBbIE TpaAULMK Vpaka HMEIOT IpeBHUE KOPHHU, HACUUTHIBAIOIINE 00JIee YEThIPEX
TBICSIY JIET, CAMBIM CTapblii U3BECTHBIN CBOJ 3aKOHOB, COXPaHUBIIMICS 10 HamuxX gHel, Koxekc Yp-
Hammy n3 Meconoramuu. @aktudecku, narpaeciat u3 oonee yem 280 nonoxxenuit apesHero Koaekca
XamMMypalu KacaroTcs HaKa3aHHs 3a HPECTYIUIEHUs. MecornoTaMcKue 3aKOHbl ObUIM YCIELIHO
3aMEHEHbl B TE€UYEHME CJICYIOIIMX BEKOB [0 HUCIAMCKOMY IIpaBy, 3aTeM IO 3akoHaM OcMaHCKOH
umnepuu. IlepBoHauanbHble OCMaHCKHUE YTOJIOBHBIE 3aKOHBI IPEJICTABIECH TMOPHUIOM HCIAMCKUX U
JPYTUX MPABOBBIX TPAAULIUHI, O UYEM CBHUIETENILCTBYIOT YTOJOBHbIE peopMbl B HcronHeHuH CynraHa
CyneliMaHa, Takie Kak 3aMeHa (PU3MYeCKUX Haka3aHUil mrpadamMu 3a onpeseeHHbIe MPECTYICHUS
[Johnson, 2004].

B cepenune-konue 19 Beka OcmaHckast UMIepus MpoBesia 3HAYUTENbHbIE MPAaBOBbIE pedOpMBlI,
BKJIFOYast MpuHsATHE B 1858 rogy HOBOro YToioBHOI0 KOJIeKca, CO3JJaHHOTO Mo 00pa3ily (ppaHIly3cKOro
VYTroi0BHOrO Kojekca. YTOnOBHBINM Kojekc OCMaHCKOM MMIEpHUM OCTaBaJICAd YTOJOBHBIM 3aKOHOM
Wpaka 10 npuxona OpUTaHLEB.

Mannar, xorga Obul BBelneH barmanckuii yrojoBHbIM komekc 1918 roma. B To Bpems kak
barnanckuii yronoBHbIM KOJEKC OblIa B 3HAUYUTENHHOW CTETIEHH OCHOBAaHA Ha MPEIIIECTBYIOIIEM
OCMaHCKOM YT'OJIOBHOM 3aKOHOZATENIbCTBE, OPUTAHIbl BHECIIM 3HAUUTENbHBINA MonpaBku K Kogekcy
IIyTEM BKJIFOUEHMS TOJIOKEHHUIM YTOJIOBHOIO KoJiekca Erumra.

MycynpMaHCKOE IPaBO OTpa)kaeT MPUHLUIBI U MOJO0KEHHS HCIaMa, IPUBEPKEHIIAMH KOTOPOTO
aBisroTcst 6onee 800 MuuinoHoB kuteneil 3emnu. Mcnam Bo3Huk B VII B. Hamiel spel, B mepuos
craHoBiieHUs1 (eonmanbHOro ooOmiectBa B ApabOckom xanmudare. B 3TOT mepuoa BO3HHMKAaeT H
MYCYJIbMaHCKOE MPaBo, K KOTOPOMY OTHOCHUTCSI U HPAKCKOE MPaBo.

B coBpeMeHHOM MHpe psl CTpaH, B KOTOPBIX TOCYJapCTBEHHOH pEJNNUTHEN SBISETCS HCIaM,
OCHOBBIBA€T YrOJIOBHYIO OTBETCTBEHHOCTh Ha MPHUHIIUIIAX MYCYJIbMaHCKOro mpaBa. K HUM oTHOCSTCS
Wpan, [Takucran, Upak, JIuus, Caynosckas ApaBus, Apabckue Dmupatsl U 1p. B To ke Bpems B
HEKOTOPBIX apabCKMUX CTpaHax, IJie McIaM TaKXKe SBISETCS TOCYAapCTBEHHOH peluruei, yroioBHOe
MIPaBoO CO3aBAJIOCh O] BIMSIHHEM €BPONEHCKOr0 KOHTUHEHTAIbHOTO 3aKOHO/IaTEIbCTBA U BKIIIOUAET
JIMIIb OTJENBHBIE 3JIEMEHTHI MyCYJIbMaHCKOr0 IpaBa. K HUM oTHOCATCS, Hanpumep, Mapokko, Cupusl,
JIuBan, Mopnanus. IlockonbKy MyCyJIbMaHCKOE MPABO SIBISETCS] PETUTHO3HBIM 110 CBOEH CYIIHOCTH,
OCHOBHBIMM MCTOYHMKaMH ero ciyxar Kopan u CyHHa. KopaH coaepKuT BBICKa3bIBaHUS IIPOpOKa
Myxammena, a CyHHa — IpeJaHus O €ro NOCTYNKaxX U PEIICHUAX.

Opnnaxo B Kopane u CyHHE HET CUCTEMBI YyTOJIOBHO-TIPABOBBIX HOPM, €CTh OT/EJIbHBIE II0JIOKEHUS,
HMMEIOIUE YTOJIOBHO-TIPAaBOBOE 3HaueHue. I[03ToMy HMCTOYHMKOM YroJOBHOIO IIpaBa BTOPOTO
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(IpOU3BOAHOrO) MOPSIIKA SBISETCS TOKTPUHA MYCYJIbMAHCKOTO IMpaBa, COCTOSIIAs U3 TOJIKOBAaHUMN
HopM Kopana u Cynnsl. Tak, 6071b110€ 3Ha4eHHE UMEET €JMHOITIACHOE MHEHUE aBTOPUTETOB HCIIaMa
(umkMa) TO BompocaM 00 YroJIOBHOM OTBETCTBEHHOCTH. PelieHHe HEKOTOPhIX BOIMPOCOB
OCHOBBIBAeTCS Ha CYXJEHUSAX Mo aHanoruu (kusc). B tex cmydasx, xorga ToyHo OrmnpeneiaeHHbIE
MIOJIOKEHUSI OTCYTCTBYIOT B OOIIEIIPU3HAHHBIX HCTOYHUKAX MYCYJIbMAHCKOTO MPaBa, PEIICHHEe MOXKET
ObITh MPHUHITO Ha OCHOBE HJKTHXaJa, T.€. CBOOOJHOTO YCMOTPEHUS CyAbH WM MUHOTO aBTOpUTETA
uciama.

HecmoTps Ha sSBHBIM KOHCEpBAaTHU3M, MYCYJIbMAHCKOE IPABO Pa3BUBAIOCH IO BIUSHUEM psiaa
IIKOJI (TOJKOB) CYHHMTCKOIO M IIMUTCKOIO HampasjieHuM uciaama. [loaToMy upKTHXan O3Hadal
BO3MOXXHOCTh BbIOOpa Hanbosee MoAXOoIAIINX I pacCMaTPUBAEMOro Jiesia peIuCcaHuil.

OrnpezenieHne NPeCcTyICHUH U UX TSHKECTU B MyCYJIbBMAaHCKOM TPAaBe OCHOBBIBAETCS Ha JOrMaTax
penuruu. [IpusHaercs nsTh OCHOBHBIX LIEHHOCTEH HcilaMa. JTO PENIUTHsl, )KU3Hb, Pa3yM, IPOJIOJIKEHHE
pona, codbcTBeHHOCTh. [lpecTymneHus, mocsAramliue Ha 3TU LEHHOCTH, MPU3HAIOTCS TSHKKUMU U
KaparoTcsi Haubosee cepbe3Ho.

B 3aBucuMoOCTH OT XapakTepa MpecTyIJICHUS U MOPsIKa Ha3HAUCHUS HAKa3aHU, a TAK)KE UX BUJIOB
BC€ MPECTYTIUICHUS IETSATCA Ha TP OCHOBHBIE TPYIIIBI (KATETOPUH): XaJJ, KUCAc U Ta3up.

K kareropuu xaja oTHOCSTCS MPECTYIUICHUS, MOCATAIONINE Ha «IIpaBa AJllaxay M, Kak IpaBwIIo,
CBS3aHHBIE C HApyLIEHHMEM OCHOBHBIX LIEHHOCTEH HcjIama, 3a 4YTO YCTaHOBJEHBI CTpOro
¢bukcupoBannble HakazaHus. OOBIYHO K KATETOpUU XaJJ OTHOCAT CEMb BHJIOB MPECTYIUICHUIL:
BEPOOTCTYITHUYECTBO, OYHT, YNOTpeOJeHHe CIUPTHBIX HAMUTKOB, Mpento0oiesHue, JO0XKHOe
0OBHMHEHHUE B IPECTYINIEHUH, Kpaxa, pa30oi.

3a BEpOOTCTYMHHUYECTBO MOJIaraeTcsi CMepTHasI Ka3Hb, TAK KaK ATO MPECTYIUICHUE PUPABHUBACTCS
K U3MEHE. YYacCTHUKHU CUMIIO3MyMa MYCYJIbMAaHCKOIO IIpaBa, poBeeHHoro B CaynoBckoil ApaBuu B
1976 roay, ykazanu, 4TO «HET HUKAKUX Pa3iHuuil MEXy JTUIOM, OTOIIEANINM OT McliaMa, U TeM, KTO
HETIOCPEICTBEHHO WM B UJICOJIOTMUYECKOM OTHOIICHHH CTall Ha CTOPOHY Bparay [Crokusiinex, 1986].

ByHT Takke OTHOCHTCA K YMCTy Hanmbosiee OmacHbIX MpecTyrieHuil. FIMeroTces mpeganusi o ToMm,
yto [Ipopok pekoMeHa0Bal OABEPraTh CMEPTH T€X, KTO CEsUT pa3/iop B MyCYJIbMAaHCKON OOIIMHE U HE
MOBUHOBANCA BiacTsM. [lodToMy MycynbMaHCKas JOKTpHMHA TPU3HAET CMEpPTHYIO Ka3Hb
He0OXOUMBIM HaKa3aHHEM 3a OyHT.

[Tono>keHHUAMHU UCJIaMa KaTEeropUYecKH 3alpeliaercs YMNOTpeOssTh ajKoroyib, TaKk Kak OH
JIEHCTBYET Ha pa3yM 4elioBeKa. B CBS3M ¢ 3TUM, BO MHOTHX CTpaHaX, IJie YTOJIOBHAsI OTBETCTBEHHOCTh
BBICTPAMBAeTCsi Ha OCHOBE MIapuara, 3a YHNOTPEeOJIEHHWE AaJIKOroJisi YCTAHABIMBAETCS YrOJIOBHAS
OTBETCTBEHHOCTb.

B Tpynax upakckux uccienoBareseil U KJIACCUKOB, MPECTYIUIEHHUS MPOTHUB XKU3HU HE BCEr/a
BBIICTISIIOTCS B OT/AENBbHBIA pazaen. [Ipu getansHOM aHanmM3e MOXKHO YCTaHOBHUTH, YTO BOIPOCHI,
KOTOpbI€ HEMOCPEACTBEHHO CBSI3aHbI C IPECTYIJIEHUSIMU MPOTUB KU3HU, pACCMATPUBAIOTCS B pa3zielie
«BO3Me3aue» (Kucac) U B pasnene «Bupa» (auiis). OMHOBPEMEHHO C ATHM, B ITHX K€ pa3fenax
paccMaTpuBalOTCS BOIPOCHI, KOTOPBIE TECHO CBS3aHBl C MPECTYIUICHUSMH TPOTUB 3I0POBBSL.
Hecmotpst Ha 3TO, HEKOTOpBIE HCCIENOBATENIM BCE K€ BBIACNAIOT IMPECTYIUICHUS, HalpaBiICHHbIE
MPOTHUB XKU3HU, B camocToATeNnbHbId pa3aen [Pay3u Pamma, 1973]. Ilpuxoaum k BBIBOIY, YTO B
JTAHHOM CITy4ae MOXHO UMEET MECTO OTIPaHHYEHHE MPOBOAUTCS MO COCTaBYy M MO OTBETCTBEHHOCTH
3a MPECTyIUICHHUS.

[To mMycynpMaHCKOMY MpaBy, KaKk U MO IpaBy POCCUUCKOMY, MPECTYIUIEHHs] MPOTUB >KU3HU
MPEJICTaBISAIOT COOOW pa3nuuHble BUIABI YOWHCTB. Tak, CErogHsl BBIIACISAIOT DPA3NIUYHBIC BUJIBI
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IIPECTYIUICHUH, HAIlPaBICHHBIX NPOTHUB XKU3HU. Kak oTMeuaroT ucciieoBaTelld MaluKUTOB, CTOUT
BBIJICJIATh TaKyl0 Pa3HOBUIHOCTh YOMICTBA, KaK YMBIIUICHHOE YOHMIICTBO, K KOTOPOMY OTHOCHTCS
COBEpILIEHHE HE3aKOHHBIX JCHCTBHM, MOPOKIAIOIINX CMEPTh MOTEPIEBILETO JIUIA, BHE 3aBUCIMOCTH
OT TOr0, ObUI JIX yMbICEJI BUHOBHOI'O JIMI[a HAallpaBJIeH Ha IPUUYMHEHUE CMEPTU WM HeT. B kauecTse
WCKJIIOUYEHUS] W3 TpaBWwiIa TMOJOOHOrO poja BBICTYNAeT COBEPUICHWE TAaKUX JCHCTBUH C IIENbIO
BOCIIUTaHUs, HAIIpUMEp, POJUTEIEM WIH B IIYTKY.

Bonbimasgs wacte uccienoBareneld, K YUCIY KOTOPBIX CTOUT OTHECTH TPEACTaBUTENCH Tpex
Ma3xaboB — XaHU(UTCKOro, MMAPUUTCKOIO M XaHOAIMTCKOIO, TaKXe BBIACIAIOT HEKOTOPbIE
pasHOBUAHOCTH yOuiicTB. Hampumep, mOJ yMBIIUICHHBIM YOHICTBOM HMH TIOHUMAETCS
IIpeJHAMEPEHHOE MPUYMHEHHE CMEpTU Apyromy Juny. Bropas pa3sHOBUAHOCTH IpelCTaBlieHa B
KayecTBe yOHMIICTBa, KOTOPOE SBJISIETCS OJMM3KUM K YMBIIUICHHOMY yOWICTBY (IIMOX anb-‘ampu), Mo
KOTOPBIM OHUMAIOT YMBIIUIEHHOE COBEPIIEHUE MPECTYITHBIX IEHCTBUIA, KOTOpPHIE IIeTh YOUiicTBa HE
IIPECIIeI0BAIM, HO B KOHEYHOM UTOI'€ IPUBEIHN K HEOCTOPOKHON CMEPTH IoTepreBiIero auna. Takxke
BBIJICJIIIOT HEOCTOPOXKHOE YOMICTBO, KOTOpoe MU(PEpeHIMPYIOT HA OCHOBHBIE 4 KaTETOPHU: BO-
NIEPBbIX, ITO OIIMOKA B IEHCTBUH, B paMKaxX KOTOPOM yMbIcen JIMLa ObLT HAalpaBlIeH Ha COBEpIIEHUE
JI03BOJICHHBIX JCWCTBUI, KOTOpPBIE HE CBSI3aHBI C OOBEKTOM IPECTYIUICHHS, HO TOBJIEKIN CMEpPTh
noTepreBLIero juna. Bo-BTopeix, 310 ommbka B 00bEKTe, B paMKax KOTOPOW JIMII0 HaMepeBalIoCh
MIPUYMHUTE CMEPTh U YOUNCTBO, TI0 €T0 MHEHUIO, ObL10 ObI 3aKOHHBIM. Hanpumep, eciiu 1o npuHsIio
NOTEpIIEBLIET0 3a Bpara Ha mosie 0osd. B-Tperbux, 3T0 yOMICTBO IO XaJdaTHOCTH, MOJ KOTOPBIM
IIOHUMAIOT JIeHCTBUSA, KOTOpbIE ObUIM COBEpLICHbI 0€3 yMbICiIa, HO B KOHEYHOM CueTe MPHUBENIU K
CMEPTH MOTEPIIEBUIETO JINIA. SIPKUM MPUMEPOM SIBIISIETCS] CUTYAIH, KOT/Ia, TIepEeBOPAuMBAsICh BO CHE,
OJIMH COBEPILEHHO CIy4YalHO 3afaBWil Jpyroro. M, HakoHel, B-ueTBEpPTHIX, 3TO ONOCPEAOBAHHOE
yOUHCTBO, HampuMmep, KOTJa CMEpTh JIMIAa HACTYNWIa H3-32 HCTOYHUKA OIACHOCTH, KOTOPBIN
o1IMO0YHO OBLT OCTABJIEH B JOCTYITHOM JIJISl BCEX MECTE.

OMHOBPEMEHHO C 3THM, HEKOTOPbIE yUeHBIE pa3IeNsatoT YOUICTBO Ha 4 TaKWX BH/A: B YACTHOCTH,
YMBIIIJIEHHOE YOMICTBO, YOMICTBO MMOX ajb-aMJ], HEOCTOPOXKHOE YOUICTBO M yOUHCTBO OM3KO0€e K
HeocTopoxHoMy. [lomaraem, uyto nuddepeHnmanyus MOJOOHOTO THUIIA BO MHOTOM OCHOBaHa Ha
BBIJICJIEHUH U3 JIBYX BH/IOB HEOCTOPOKHOTO yOUNCTBA TaKO pa3sHOBUIHOCTH, KaKk yOUICTBO, KOTOpOe
OnM3Koe K HEOCTOpokHOMY yOuiicTBy. OnHako kak otmeuan AOy bakpa ap-Pasu, mpectyruenus
MPOTHB JKU3HU CTOUT pa3eiisiTh Ha 5 OCHOBHBIX DPAa3HOBUIHOCTEW: B YACTHOCTH, YMBIIUICHHOE
yOuiicTBO, yOUHCTBO MIMOX allb-aMJl, HEOCTOPOXKHOE YOUHCTBO, yOUHCTBO OJIM3KO0€ K HEOCTOPOKHOMY,
omocpesioBaHHOE yOUHCTBO. M3 maHHOW KiacCU(pUKAIIMKM MOXKHO CJAENaTh BBIBOJ, YTO OTIWYHE OT
MHBIX TOYEK 3pEHHSI B JAHHOM CIIy4ae COCTOUT B TOM, UTO ONOCPEA0BaHHOE YOUNHCTBO 3/1€Ch BBIIETICHO
B OTJCNTbHYIO Pa3HOBHUIHOCTD.

W3 ananu3a nuTepaTyphl IBHO CIEIyeT, YTO B HEH HMEIOT MECTO Pa3Iuyuus MeX Iy KBanupukanuei
MQJIMKUTCKOTO Ma3zxaba M KBaM(UKAIMEeH OCTATBHBIX TPEX Ma3Xxa0oB, TaK KaK MAJIMKUTHI, B OTIINYHE
OT OOJIBIIMHCTBA YUYEHBIX, HE BBIIEIAIOT yOuiicTBa mmOX ama. B cBoio ouepesib, MHEHHUS OCTaTbHBIX
YUEHBIX OTJIHMYAIOTCS TOJbKO BHEIIHE, a MPABOBOE IOJIOKEHHE KaTeropuil yOMHCTB, KOTOpPbIE MU
BBIJICIISFOTCS, TIOJTHOCTBIO WICHTUYHBI MTOJIOKEHHIO HEOCTOPOKHBIX YOUICTB.

[IpencraBisiercs, YTO MHEHHE MAIMKHTOB, KOTOpBIE BBIIEISIOT TOJBKO JBE OCHOBHBIE
Pa3sHOBUJHOCTH yOUICTBA, BO MHOTOM OCHOBBIBA€TCA Ha TOM, 4TO B KopaHe Takke BBIAEISAIOT TOJIBKO
JIB€ Pa3HOBUIHOCTH YOUNCTBA: YMBIIIJICHHOE U HEOCTOPOKHOE YOUHCTBO.

B cBoro ovepenp, MHEHHE OOIBIICH YaCTH HCCIICIOBATENICH OCHOBBIBACTCS Ha CIEAYIOIIEM Xauce
popoKa «3a yOUTOro XaTau ajib-aMJl , T.€. yOUTOr0 TPOCThIO, MAIKOH MIIM KAMHEM — CTO BEPOIIIOJIOBY.
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Kak crnenctsue, mpopok B 3TOM Cily4ae BBIICIUI OCOOBIN BUZ YOHIICTBa, KOTOPBIM CYIIECTBEHHO
OTJIIMYAETCS KaK OT yMBIIIJICHHOTO YOHICTBA, TaK M OT HEOCTOPOKHOTO YOUICTBA M HAXOAUTCS «MEXKILY
HUMI». DTO IPSIMO CIEAYyEeT U3 €ro Ha3BaHHUs «XaTau ajb-aM/», KOTOPOE 03HA4aeT HEOCTOPOIKHO-
yMBIILIEHHOE YOUICTBO. Takyke MHEHUE YUEHBIX B TOM CIy4yae OCHOBBIBACTCSI HA TOM, YTO XalTU(BbI
VYmap, Anu, YcMmal, a Takke Takue CHOJABM)KHUKM Kak 3aiin mon Cabut, AOy Mmyca anb-Anr’apu,
Myrupa, B CBOMX TpyJax BbIAEISUIM YOUICTBO MIMOX allb-aMJ U HE W3BECTHO, YTOOBI KTO-THOO U3
CIOJIBMKHUKOB BbICKa3bIBall MHOE MHeHUE [Mpak..., 1982]. OueBuaHO, 4TO IO YKA3aHHOMY BOIIPOCY
MMEeT MECTO HJ/KMa CIOJBMKHHUKOB. Takke CTOUT akKUIEHTUpOBAaTh BHUMAaHHE Ha TOM, 4YTO
M CCIIEI0BATEIH NOJIarajiv, YTo BUABI yOUHCTBA OTIIMYAIOTCS IPYT OT APyra HAMEPEHHUEM MTPECTYIHUKA.
B cBsi3u ¢ TeM, uTO B pamMKax yOuiicTBa IMOX alib-aMJ, HAMEPEHHE MPECTyTHUKA HApaBIeHO KakK pa3
Ha COBEpIIECHUE AEMCTBUI MIPECTYIHOIO XapaKTepa, KOTOPbIE, B TO K€ BPEMsI, HE OXBaThIBalOT CMEPTh
MOTEPIIEBIIETO JINIA, TPUCYTCTBYET HEOOXOIUMOCTh B TOM, YTOOBI BBICIUTH TPETUH BUJ yOUIiCTBA.
CuHTe3 BCeX CyIIECTBYIOUIMX TOYEK 3pEHUS MO3BOJIAET CIENaTh BBIBOA O TOM, YTO Hanbolee BepHOH
Y TIPaBUJIBHOM OyAeT kiaccudukanus yOUncTB He MaJHMKUTOB, a OOJBITMHCTBA YUYEHBIX, TAK KaK OHA
OCHOBaHa Ha XaJ/Iice MPOpoKa U sBIseTcs 0oyiee MOTHON U eMKOH.

3akioueHue

YOuiicTBO HaXOAWUT NPAaBOBOE OTPAKEHHE BO BCEX 3aKOHOAATENBHBIX CHCTEMax YTOJIOBHOTO
npaBa, Oyab TO HCTOPHYECKH CIIOKCHHBIE MM COBpeMeHHble. JIumeHue wiM Jaxe MpocTo
MOCSITaTeNIbCTBO Ha YKU3Hb YEJIOBEKa HE MOXKET ObITh OIpaBJaHO HU B NPaBOBOH cepe, HU C TOUKHU
3pEHMsI MOPAJIH, 32 UCKITIOUEHHEM OT/ENbHBIX clIy4aeB. TakuMm oOpa3oM, jesnast BBIBOJ O OHUMaHHe
OCHOBHBIX MPHUHIMIIOB TaKOIro MpEcTyIUIeHHWs Kak yOuiicTBO, mpaBoBas NokTpuHa Hpaka umeer
CYLIECTBEHHBIE pA3IUYMs C 3aKOHOJATENILCTBOM MHOTHX 3apyOeXHBIX CTpaH. be3ycioBHO
ucTopuyeckoe (hopMUpoBaHHE YTOJIOBHOTO IpaBa Mpaka oka3ano 3HaUYUTEIbHOE BIAMSHUEM Ha TaHHBI N
BOIIPOC. YTOJIOBHOE 3aKOHOJATENbCTBO Mpaka COOEpKUT psii OTIMYUTENbHBIX 4yepT. OgHUM U3
HaunboJiee BaKHBIX ACMIEKTOB SBISETCS HAKa3aHUE 3a YOUNHCTBO U KiaccUUKaIMs yOUNHCTBA C yUeTOM
PEJIUTHO3HOTO TpaBa UM MHEHHMS aBTOPUTETHBIX IPOPOKOB B 00JacTH MYCYJIbMAHCKOTO IIpaBa.
Hpakckoe yrojoBHOE MpPaBO COXpaHSAET KECTKOCTb, & CMEpTHasl Ka3Hb 3a yOUHCTBO COXpaHseTCs B
yucne Hakazanui o YK HMpaxa.
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Abstract

This article provides a historical analysis of the murder under Iragi law. The conclusion is
formulated that Iraqi legislation is largely based on religious norms, but there is no unity in legal
and scientific literature regarding the types of murders. Agreement was expressed with the point of
view of the majority of researchers who do not support the classification of the killings of the Maliki.
In addition, the article notes that the legal doctrine of Irag has significant differences from the
legislation of many foreign countries, which is also due to the influence on the legislative norms of
the orders of the Koran and the prophets. It has been established that the criminal legislation of Iraq
at the present stage of development contains a number of distinctive features. One of the most
important aspects is the punishment for murder and the classification of murder, taking into account
religious law and the opinion of authoritative prophets in the field of Islamic law. In particular, the
classification of murders that exists in Iraqi legislation is different from the classifications adopted
in other countries. Also, Iraqi criminal law remains rigid, and the death penalty for murder remains
among the punishments under the Criminal Code of Iraq.
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