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AHHOTAUA

B cratbe aBTOpBI pAacKpbhIBAIOT BHUJBI M CHCTEMOOOpA3yoIlye MPU3HAKU 0e3BO3ME3IHBIX
JIOTOBOPOB, TAKUX KaK JOTOBOP JapeHHsl, TIOTOBOP MOXKEPTBOBAHUS U JIOTOBOP 0€3BO3ME3IHOTO
MIOJIb30BaHUs MMYILIECTBOM. B HcCClIeOBaHMM II0OKAa3aHO, YTO JOTOBOP JIapeHUsl BBIJCIECH B
OTJZIE€JIbHBIN THUII IOTOBOPOB, TOCKOJIBKY €EMY ITPUCYIIN XapaKTEPHbIE IPU3HAKH, OTJIMYAOIINE €T0
OoT Jpyrux JoroBopoB. OCHOBHOW KBaTM(UIMPYIOMIMA TPU3HAK JIOTOBOpa JapeHus —
0€3B03MEe3/IHOCTH (AapUTeIb HE OTY4aeT BCTPEYHOI O MPEI0CTABICHHUS CO CTOPOHBI OAAPSEMOT0
U HE paccuuThIBaeT Ha 370). llepenaua napurenem mmylecTBa B Ka4eCTBE Japa OJapseMOMY
MMEET CBOMM pe3yJbTaTOM HEMOCPEACTBEHHOE BO3HUKHOBEHHE Yy OJApsSE€MOro Ipasa
COOCTBEHHOCTH Ha MOJApEHHOE MMYILIECTBO. 3aKJIIOYEHHE JIOTOBOpa JapeHUs HE MOPOKIAET
HUKaKUX 0053aTeIbCTBEHHO-TIPABOBBIX OTHOIICHHUH, a NMPUBOJUT K BO3HMKHOBEHHMIO IPaBa
COOCTBEHHOCTH Ha MOJIAPEHHOE UMYIIECTBO Y oJapseMoro. BaKHbIMU Kak AJIst TEOPUH, TaK U JJIs
IIPaBONPUMEHUTEIBHOM IPAKTUKMA  SBJISIOTCA BONPOCBI O COOTHOIIEHUH JApeHHs U
0€3BO3ME3/IHON yCTYINKH IpaBa TpeOOBaHNUS, a TaKXKe NMpouieHus goira. OueBUIHO, YTO JaHHbIE
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MHCTUTYTHI HE TOKIECTBEHHBI, HO UMEIOT 001ue npusHaku. [loxkepTBoBaHue SIBIETCS BUIOM
0JIarOTBOPUTENIBHOCTH, CUUTAETCA pa3yMHbIM OTHECTH JaHHbIE LEJIM K HaIpaBICHUSAM
OO0IIENOoNe3HON JesITeNbHOCTH. J[OTOBOp MOXKEPTBOBAHUS B CHUCTEME TI'Pa)KIaHCKO-TIPABOBBIX
norosopos Poccuiickoit denepanuy Ha CETOAHAIIHUMI IEHb 3aHUMAET CIICIYIOLIEE MOJI0KEHUE —
OH SBJSIETCS TMOABHIOM JoroBopa aapeHus. IlogoOHON TOUKM 3peHHs HpPUIACPKHUBAETCS
OOJIBIIMHCTBO YYEHBIX, HO JaHHBII BOIPOC MO CEH JI€Hb OCTAETCs MPEAMETOM OKUBJIEHHBIX
JIMCKYCCHUH.

JJil HUTHPOBAHUS B HAYYHBIX HCCIEOBAHUAX
AbGecanamuwm  M.3., Tyrapumesa C.M., IlmmzoBa E.H. Ilonstue, Buumbl u
cucTeMoo0pa3yomiue Npu3HaKu Oe3BO3ME3IAHBIX JOTOBOPOB B COBPEMEHHOM T'PakIaHCKOM

3aKOHOAATENLCTBE // Bompockl poccuiickoro u MexayHapoaHoro mpasa. 2023. Tom 13. Ne 9A. C.
384-391. DOI: 10.34670/AR.2023.90.96.049

KuaroueBnle cjioBa
be3Bo3me3qHbIE TOTOBOPHI, JIOTOBOP JapeHus, 0€3BO3ME3AHOCTh, OJIapsAEMBbIH, TapHUTEIb,
JIOTOBOP  TOXKEPTBOBAHHUS,  JIOTOBOP  OE€3BO3ME3THOTO  IMOJIB30BAHUA  HMMYIIECTBOM,
CCyJIONOJIy4aTelib, CCYA01aTeNb.

BBenenue

CorynacHO COBpPEMEHHOM TI'pa)/JIaHCKO-IIPABOBOM JOKTPUHE, JOTOBOP XapaKTepU3YETCS pPSIOM
TPaJUIMOHHBIX IPU3HAKOB, @ UMEHHO: a) CBOOOHOE — BOJIEU3BSBICHHUE CTOPOH, 0) corjacue CTOpOH
10 BCEM CYIIECTBEHHBIM YCIOBMSM JIOTOBOPA, B) IOPUINYECKOE PABEHCTBO CTOPOH, T') IOPUINYECKUE
rapaHTUU UCIIOJIHEHUS JOTOBOPOB, /1) BO3ME3IHBIN (110 00111eMy MTpaBUIly) XapakTep AEMCTBUI CTOPOH
B PEIEHUU NPEIyCMOTPEHHBIX 3a/ay, €) B3aUMHAas OTBETCTBEHHOCTh CTOPOH 3a HEBBIIIOJIHEHUE
MIPUHATHIX 0053aTEIbCTB.

[Tpu BceM MHOrooOpa3uu CyIIECTBYIOIUX BUAOB JOTOBOPOB HEOOXOJMMO KOHCTaTUPOBATh, YTO
CYIIHOCTb JIOTOBOpPA KaK IPakJAaHCKO-IPABOBOT0 HHCTUTYTA U Pa3HOBUIHOCTH I'PakKIaHCKO-TIPaBOBOM
C/IEJIKA HE MEHSIETCs] B 3aBUCHMOCTH OT CyOBEKTHOI'O COCTaBa, Co/iep KaHusl, chepbl MPUMEHEHUSI TN
MHOTO OCHOBAaHMS KJ1acCU(UKaINU.

B cootBercTBHM ¢ mpuHIMIIOM cBOOOIBI 1oroBopa B Poccuiickoit denepanuu cTOPOHBI MOTYT
3aKJIIOYNTh, JOTOBOP KakK NPEAYCMOTPEHHBIN, TaK U HE NMPETyCMOTPEHHBIN 3aKOHOM WM WHBIMH,
npaBoBbIMU akTamu [3aboes, 2002, 16].

OcHoBHAaf YaCcTh

Knaccudumupyss 1oroBopsl Ha BO3ME3JIHBIE M OE3BO3ME3NIHBIE, CIEIYET MPHACPKUBATHCS
YCTOSIBIIIEHCSI B HAYYHOM JTUTEPATYPE TOUKE 3PEHUS O TOM, YTO O€3BO3ME3/IHBIE JOTOBOPHI, B OTINYNE
OT BO3ME3[HBIX, HE MPEANOIaraloT CO CTOPOHBI KOHTpareHTa KaKoW-TMOO0 KOMIICHCAIlUHU, pajd
KOTOPOU 3aKJIH0YAETCs JOTOBOP.

be3Bo3Me3iHbIE 1OrOBOPHI 3aHMMAIOT, 110 HallEMy MHEHHIO, JOCTATOYHO CKPOMHOE MECTO IO
CPaBHEHHIO C BO3ME3JHBIMU B CHCTEME JOTOBOPHBIX MHCTUTYTOB. Clenyer OTMETHTh, YTO cepa
MpUMEHEHHST 0€3BO3ME3HBIX JOTOBOPOB, OTPAHMUYEHHAs B COBETCKUU MEPHOJ], B HACTOAIIEE BPEMs
pactmpsiercsi. Mbl ipeanoiaraem, 4To JaHHasi TEHJACHIUS B OyIyIlIeM COXPAHUTCS B CBSI3U C TEM, UTO
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OTHOIICHUS OJaroTBOPUTENBHOCTH SIBISIOTCS XapaKTEPHOM YepToil HSKOHOMHUYECKH 3pEJIoro
oOmiecTBa, Ha CTaHOBIIEHUE KOTOporo HaneneHa Poccuiickas ®enepauus. JIoru4HO MpeanonoKuTh,
YTO 3aKOHOAATENb [OJDKEH YYHMTHIBATh YKa3aHHYI TEHICHIHMIO U (OPMHUPOBATH CUCTEMY
0€3BO3ME3/IHBIX IOTOBOPHBIX HHCTUTYTOB [ Tpodumona, 2015, 29].

B coorBerctBum ¢ m. 1 cr. 572 'K P® «mo moroBopy napeHusi oJHAa CTOpoHA (HapuUTEelb)
0e3BO3ME3/IHO TepelaeT WM 00s3yeTcs IMepenats Apyroil cropoHe (onapseMomy) Bellb B
COOCTBEHHOCTh JINOO HMMYILECTBEHHOE MpaBo (TpeOoBaHWE) K cebe WM K TpeThbeMmy JHIy 00
OCBOOOXKIAeT MU O0S3YeTCsl OCBOOOTUTH €€ OT UMYIICCTBEHHOW OOSI3aHHOCTH Tiepe] cO00U Hiu
nepes TPETbUM JIULIOM.

B nanHoif HOpMe, MBI MOXEM cJielaTh BBIBOJ O TOM, YTO 3aKOHOJAATEIh JIEMOHCTPUPYET HaM
OTHOIIICHHE K JIOTOBOPY HE KaK K OJIHOCTOPOHHEH C/IeJIKe, a MIMEHHO Kak K foroBopy. Kak ormedaer E.
CyxaHOB, «JlapeHHe SBJISETCS JOMOBOPOM, a HE OJIHOCTOPOHHEH CIENIKOM, Tak Kak Bcerjga TpedyeT
cornacus onapsemoro» [Cyxanos, 2016, 225].

JloroBop napenus, o KOTOPOMY JapuTeib MepeaaeT 0AapseMOMYy Belllb, TU00 UMYIIIECTBEHHOE
paBo, MO0 OCBOOOKIAET OT MMYIIECTBEHHON OOS3aHHOCTH, SBISETCS PEaJbHBIM, T.€. CUUTACTCS
3aKJIFOYCHHBIM B MOMEHT COBEPIICHHUSI COOTBETCTBYIOLIETO JACHCTBUSI.

JloroBop mapeHus, MO KOTOPOMY JapuTeNb 00s3yeTcs MepenaTrb OJapseMOMYy Bellb, JHOO
HMMYILECTBEHHOE MpaBo, JHO0 00sA3yeTcsi OCBOOOAUTH OT MMYIIECTBEHHON OOS3aHHOCTH, SBIISETCS
KOHCEHCYaJlIbHBIM, T.€. CUUTACTCS 3aKIIOYCHHBIM B MOMEHT JTOCTUKEHUS COTJIAIIEHUSI 10 MTOBOY BCEX
CYILIECTBEHHBIX YCIOBHUI JIOIOBOPA.

JIro0oit noroBop gapenus no MmHeHUto Kusruunkoit A.A. n AGecanamBuian M.3. «Bcera sBiIsieTcs
0€3BO3ME3/IHBIM, T.€. 110 JJAHHOMY JIOTOBOPY AApUTEIbh HE MOJy4YaeT BCTPEUHOIO MPEIOCTABICHUS OT
onapsiemoro. Eciu ke gaputens noigydaer Kakoe-1100 BCTpeuHOe MpeloCTaBIeHNe, TO TaKOH J0roBOp
JapeHusT MOKET ObITh NMPU3HAH NPUTBOPHOM craenkoil B cuny m. 2 cr. 170 'K P®. Ilpu stom
TPAaIUIIIOHHOE CHMBOJIMYECKOE BCTPEYHOE TIPEAOCTABICHHE HE IOPOYUT JIOTOBOP JapeHHs»
[Kusiraunkas, 2021, 107].

OcHOBaHMEM JIOTOBOpa JAapeHMs SBISETCS HE caMo Mo celOe jKeJaHWe OJIapuTh, a HaMepeHHe
nepeaTh UMyIIECTBO O€3BO3ME3/IHO.

be3Bo3Me3THOCTh KaK IITaBHBIA KB (DUIIPYIONINI IPU3HAK IOTOBOPA TapeHUs He O3HAYaEeT, YTO
olapsieMblii BooOIIIe CBOOOACH OT JIOOBIX MMYIIECTBEHHBIX OOs3aHHOCTel [AOecamamBuim, 2023,
240].

Tak, mepenaya mapa MOXeT ObITh O0YCIIOBJIEHA €T0 MCIIOIB30BAaHUEM B OOIIEMOJIC3HBIX IEJIAX, B
TOM YHCJIE TI0 KakOMy-THOO OIpeneleHHOMY Ha3HaueHHio (ToxepTBoBaHue). CyIIecTBEHHBIM
YCJIOBHEM JOTrOBOpa MOXKEPTBOBAHHUS 110 OOIIUM MpaBUIIaM SIBISIETCS YCJIOBHUE O MPeIMETe JIOTOBOPA.
OnHako eciau peub HJIeT 006 0cOObIX BUAAX JIOTOBOPA MOKEPTBOBAHUS, HAIPUMED O MOKEPTBOBAHUH B
HENSAX COXPAaHEHHs KYJIBTYPHBIX IICHHOCTEH W pa3BHTHS JEITEIBHOCTH B cdepe KyIbTypbl U
00pa3oBaHMs, TO B TAKOM JJOTOBOPE CYIIECTBEHHBIMHU OYIIyT YCIOBHSI O IIETTH, HANIPaBIeHUH, POpMe U
COJIepKaHUU MELIEHATCKOM JIeATeIbHOCTH.

Taxkum 006pa3oM, OCHOBHOE OTJIMYME MOXKEPTBOBAHUS OT JAAPEHHS COCTOUT B OOBSBICHHM LIEJH,
Ha3HAYEHUS [UIA HCIIONB30BAaHMS TIEPEaBaeMOro HMyIecTBa. [lokepTBOBaHHE HMMYIIECTBA
TpaXIaHWHY JOJDKHO OBITh, a IOPHIMYECKUM JIHUIIAM MOXET OBITh OOYCIIOBIEHO >KEPTBOBATEIIEM
UCIOJIB30BAHUEM 3TOr0 MMYIIECTBA IO ONpeeNeHHOMY Ha3zHaueHHto. Ecin onmapsembIM siBiseTcCs
rpaXJaHUH U B JIOTOBOPE OTCYTCTBYET yKa3aHME Ha IIeNTd M Ha3HAYCHHE UCIIOJIb30BaHUS UMYILECTBa,
TO TaKOH JOTOBOP Npu3HaeTcs napenueM (1. 3 ct. 582 'K PD).

YacTHBIM cly4yaeM JI0TOBOpa IOKEPTBOBAHUS SBIISETCS JOTOBOP IMOXKEPTBOBAHUS JIEHEKHBIX
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cpeactB. Ero cymiecTBeHHbIMU YCIOBUSAMH (IIOMHMO L€JIM W HA3HAUYEHUS UCIOJIb30BaHUs) OyayT
YCJIOBHSA O IPEIMETE — pa3Mep U BAIOTa JCHEXKHBIX CPEACTB. Takke MOXKHO MPEeyCMOTPETh MOPSII0K
Iepelauy JIEHEXHbIX CPEACTB — E€IMHOBPEMEHHO WJIM YacTSIMHM, CIIOCOO Iepefauyd — HaJIMYHBIMH,
Oe3HaTMYHBIMU TIEPEUUCIICHUSIMH U CPOK UX nepenauu [['ypbsHosa, 2023].

PaccmarpuBas 10roBop 0€3BO3ME3IHOIO MOJIb30BAaHHSI UMYILECTBOM, MbI JI€IaéM BBIBOJ O TOM,
YTO JIaHHBIA BMJI JIOrOBOpa HauOOJIblLIee pACHPOCTPAaHEHHWE MMEET B JIMYHBIX U OBITOBBIX
HEKOMMEPUYECKHUX OTHOILLIEHUSX, 00YCIIOBIEHHBIX POJCTBEHHBIMHU CBA3SIMH, IpYKO0H, COCENCTBOM.

[To maenuro ['pumaesa C.I1., Ceura FO.I1., borauesoii T.B. «Bo3pacranue poiau 6€3B03ME3THOTO
MI0JIb30BaHUs B JESTEIbHOCTH MO 00ECHeueHHIO OOIIECTBEHHBIX M ITyOJUYHBIX HMHTEPECOB IpHU
peanu3anuM 3aAad B 00JACTH KyJbTYpbl, IPOCBELICHHs, OUOIMOTEUHOro Jeia, COLMAIbHON
noanaepxxku» [['pumaes, 2021]. IlpakTukyronue 10pUCcTbl OTMEYAIOT, YTO BHE 3aBUCUMOCTH OT BHJIa
HMMYILECTBA JJOBOJIBHO YAaCTO HEOOXOAMMOCTh 3aKJIFOUEHUS TOTOBOPOB OE3BO3ME3THOTO MOJIb30BaHUS
(ccynbl) BO3ZHUKAET BO B3aUMOJICHCTBUM KOMMEPUYECKUX OpraHu3aluil (Hanpumep, B LENsAX peKIaMbl,
JUISL TECTUPOBAHUS TOTPEOUTEIHCKUX CBOMCTB TOBapHOM mpoaykiuu u ap.) [Kysuna, 2018, 105] .

Llens noroBopa 0€3BO3ME3IHOTO IOJIB30BAHHUS HMYLIECTBOM (IJOTOBOpA CCYIbI) COCTOUT B
o0ecreYeHnr TPEeIOCTaBICHUsI UMYIIECTBa BO BPEMEHHOE TMOib30BaHue. «Ccynomonmydarensb, Kak
[IpaBWJIO, HY)KJIa€TCsl B UMYILECTBE, IIEPEIABAEMOM EMY B I0JIb30BaHue. [1051b3ysch UMYILIECTBOM, OH
yIOBJIETBOpsieT cBOM moTpebHoctd. Ho mnpu 3ToM ccynonaTens JeiaeT eMy OJOJDKEHUe
(mpenocraBieHue), HE MOJIyyasi B3aMEH HUKAKOI'O Y0BJIETBOPEHUS»

B xauectBe ccynonarenst MOKET BBICTYNATh COOCTBEHHUK WJIM JIMIIO, YIIOJTHOMOYEHHOE 3aKOHOM
ni codctBeHHUKOM. Opnako, corimacHo m.2 cr. 690 I'K P®, eciu ccynonareneMm sBisercs
KOMMEpUECKasi OpraHu3ainys, TO CCyIOMNOIy4yaTelIeM HE MOXKET BBICTYNAaTh YYPEIAHUTENb, YUYAaCTHUK,
PYKOBOJUTEIb, YJIEH OPTaHOB YIIPABJICHUS U KOHTPOJIS ATOW OpraHU3aliHy.

JIloroBop ccy1bl MOKET UMETh KaK KOHCEHCYaJIbHBIN, TAK U peabHbIi XapakTep. KoHceHCyanbHbIN
JIOTOBOP CCyZIbl HMMEET MECTO B CiydasX, KOrJa CTOPOHBbI OrOBapuBalOT, 4YTO O0O0S3aTEIbCTBO
ccyaoaarens mepenath Bellb B 0€3BO3ME3JJHOE I0JIb30BaHME BO3HMKAET C MOMEHTA 3aKJIIOYCHHS
norosopa. B Tex cmydasx, Korga CTOpPOHBI OrOBapHMBaIOT, YTO JOTOBOP CCYAbl CUMTAETCSA
3aKJIFOYEHHBIM C MOMEHTA Nepe/iauM Bl B 0€3B03ME3AHOE TI0JIb30BaHUE, IOTOBOP UMEET peallbHbIN
Xapakrep.

KoHceHcyanbHble TOTOBOPBI CCYIbl SIBISIOTCA JABYCTOPOHHMMM, HO OHHU JIMLIEHBI INPU3HAKa
B3aUMHOCTH. [leno B TOM, YTO OOS3aHHOCTH CCyIOJATeNs MepenaTh MUMYIIECTBO B 0e3BO3MeE3HOE
I10JIb30BAHKE HE KOPPECTIOHIUPYETCS C IIPaBOM CCYOIOIydaress TpeOoBaTh Tako nepeaayu. B cuny
0€3B0O3ME3/THOTO XapakTepa J0roBopa CCyIbl MPU HEUCIOIHEHUH CCyJ0/aTeleM 00sf3aTeabCcTBa M0
MPEJOCTABICHUIO0 MMYIIECTBA B 0€3BO3ME3JHOE IMOJIb30BAHUE CCYIONOJy4aTedb HE pacroyiaraer
IIPaBOM TpeOOBaHUs Nepeayll UMYIIECTBa B HATYype (KaK 3TO MPOMCXOIUT IPHU peaTu3aliiy apeHIHBIX
0053aTeNBCTB), @ MOXKET JIUIIb NOTPeOOBaTh OT CCYA0aTelIs pacTOPKEHHS JOTOBOPAa U BO3MEILIEHUS
MMOHECEHHOT0 UM peanbHoro yuep6a (ct. 692 'K PO).

JIByCTOpOHHUI XapaKkTep JOr0BOpa CCyAbl, KAK KOHCEHCYaJIbHOT'0, TaK U PEAJIbHOT'0, BHIPAYKAETCS
B Pa3JIMYHBIX MPaBax U OOSI3aHHOCTSIX, JEKAIIUX Ha 00X CTOpOHAax, TaKk Ha ccyjaojaTele, IOMUMO
IpaB, JEKUT OOS3aHHOCTh OTBEYATh 3a HEJOCTATKU HMYIIECTBA, MEPEJaHHOTO B 0€3BO3ME3JIHOE
nosib3oBanue (cT. 693 'K P®D), u 3a Bpen, NpuUMHEHHBIN TPEThbEMY JIMILY B pe3yJIbTaTe UCIOIb30BaHUS
Beu (ct. 697 I'K P®). Xord 3akoHOAATenb BBIIEIWJI HECKOJIBKO Pa3HOBUAHOCTEW J0roBopa
0€3BO3ME3IHOTO TOJb30BAHUS, HAMPUMEP, JOTOBOpP O€3BO3ME3HOTO IOJBb30BAHUS  KHIIBIM
MIOMEIIEHUEM, a TAKXKE T0TOBOPBI COLUAIBHOTO U KOMMEPUYECKOr0 HaiiMa KMJI0ro IOMEIIEHUS.

[Tpu odopmiiennn norosopa 0€3B03ME3HOIO MOJIb30BaHUS NMPUMEHSIOTCS OTIENbHBIEC MIPABUIIA
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JI0rOBOpa apeH/Ibl, HO OCHOBHOE OTJIMYHE IOTOBOPA apEH/IbI OT J0TOBOP OE3BO3ME3IHOTO MOIb30BAHUS
3aKJII0YAETCs B TOM, YTO «JIOTOBOP apeHbl IIPeyCMaTpUBaeT NPEJOCTaBIECHUE BEIIM BO BPEMEHHOE
MOJIb30BaHUE HA IUIATHOW OCHOBE, a JIOTOBOP O€3BO3ME3HOIO IOJIB30BAaHUS — Ha OECIIaTHOI»
[Ky3pmuHoBa, 2017, 63].

[To HameMy MHEHHIO, K YHCILy HauboJiee OCTPBIX MPOOJIEM IIPABOBOrO 00ECIEUEHHs MEXaHU3Ma
0€3BO3ME3/IHOTO T0JIb30BaHMs (CCyIbl) OTHOCHTCS OTCYTCTBHME NpPHUMEpPHBIX (hopM J0roBopa o
0e3B03Me3/1HO Mepeaue B COOCTBEHHOCTh HEKOMMEPUECKUX OpraHU3aluii HMYIIECTBA Pa3InIHOTO,
B TOM YHCJI€ KYJIBTOBOI'O Ha3HAYCHHSI, COCTABISIONIETO TOCYAaPCTBEHHYIO0 COOCTBEHHOCTh JOrOBOpa
0€3BO3ME3/IHOTO  IOJb30BAHMUSA  YKA3aHHBIM  HMYILIECTBOM, JIOFOBOpa O COBMECTHOM C
TOCYJapCTBEHHBIMM  YHUTApHBIMU  HPEANPUATUSIMU  (TOCYAApCTBEHHBIMM  YUPEKICHHUSIMN)
WCIOJB30BAHUU JIaHHOTO HWMYIIECTBA, HAXOIIErocsi B TOCYAapCTBEHHOW COOCTBEHHOCTH,
00513aTeNIbCTBA 110 COXPAHEHUIO OOBEKTOB KYJIBTYPHOTO HACIIEIHSL.

B coBpemeHHOM Mupe 6€3B03ME3HOE M0JIb30BAaHUE HE TUIIMYHO JJIsI KOMMEpPYECKOro o0opora,
TaK Kak [PeJOCTaBIIAOLIasi CTOPOHA HE MpecienyeT Leau U3BjIedeHus npuobuin. OJHaKO UHCTUTYT
0€3BO3ME3/IHOTO TTOJIb30BaHMsl, Kak rosiaraetT EBceeB E.@. — «iBieHUE JOBOJIBLHO pacpoCTpaHEHHOE
B JINYHBIX U OBITOBBIX OTHOIIEHUSX, B FOCYJapCTBEHHOM CEKTOpE, a TAaK)K€ YacTO MCIIONIb3YETCs B
IIPOCBETUTENBCKUX, 0JIArOTBOPUTEIBHBIX U MHBIE COLIMATIbHO 3HAUMMBIX 1enax» [Escees, 2014, 32] .

Ha mnpaxkThke IOBOJBHO YacTO BO3HMKAeT CHUTYyallUs, KOTJAa KOMMEPYECKMM OpraHU3alUsaIM
HE00XO0AMMO 3aKJIIOYUTh J0TOBOP O 0€3BO3ME3HOM IPEOCTABICHUN MMYILIECTBA B IOJb30BAHUE.
[lonobHOro poja crueiaku MOTYT COBEpPILIATHCS B Pa3HBIX LENAX, HAPUMEpP B LENSIX «PEKIaMbl,
YKPEIJIEHUS U Pa3BUTHS JIETOBBIX CBA3EH, a TaK¥Ke JUIsl OCBOOOKIEHUS cCy0AaTeNs OT 3a00T U 3aTpat
10 COAEPKAHMIO YaCTH CBOETO UMYIIECTBA, KOTOPOE BPEMEHHO HE IKCILTyaTUPYETCS».

Jpyroii pacpocTpaHeHHbIN ciydail — 6e3B03ME3/IHBIN T0TOBOP Ha TECTUPOBAHUE/ IEMOHCTPALIUIO
o0opy/noBaHus, JAIOUIMI MOTEHLIMAIbHOMY IOKYNATEI0 BO3MOYKHOCTh O3HAKOMHUTHCSI CO BCEMU
acrieKTaMu paboThl HHTEPECYIOIIETr0 €ro0 YCTPOMCTBA U B JaJIbHENIIIEM IPUHSTH B3BEIICHHOE PEIIEHUE
0 MOKYIKe ToBapa J100 00 oTKa3e OT Hee. B nmpuBeeHHON cUTyalluu OCHOBHOM MHTEpEC MOKYyMaTes
COCTOUT HE€ B TOJYYEHUHU IUIOAOB/MIPOAYKIMHU/I0X0A0B (KaKk B apeHIHBIX OTHOUICHHUSX), a B
UCCIIEIOBAaHUM NMOTPEOUTENBCKUX (IKCILTyaTallMOHHBIX ) KAYECTB BEIIIH.

WNHorna takue JOroBOPHI Cpa3y COJEpKaT YCIOBUE O IpaBe Ha BBIKYI ToBapa. [Ipu 3Tom cpeau
IIPAKTUKYIOIIHUX FOPUCTOB OTCYTCTBYET €AMHAsI TOYKA 3PEHUS Ha BOIPOC O TOM, HACKOJIBKO BEPOSITEH
PUCK MPHU3HAHUS TaKOH CAEITKM HUYTOXKHOM HAa OCHOBAaHMM HOPM O 3allpeTe JapeHHs] B OTHOLICHUAX
MeXay KoMmMepueckuMu opranuzauusmu (moam. 4 m. 1 cr. 575 'K P®) [Ky3una, 2018, 109].

MO>HO ¢ YBEpEHHOCTBIO CKa3aTh, YTO HET HUKAKUX OCHOBAHUMN MPUMEHSTH MOJIOKEHUS O 3alpeTe
JapeHust K J0oroBopaM O O€3BO3ME3/IHON Iepeiade UMYIIECTBA BO BPEMEHHOE IOJIb30BAaHHE B
OTHOIICHUAX MEXy KOMMEPUYECKMMH OpraHUu3alusIMU.

HanpasneHHOCTh 0053aTe€IbCTB, BOSHUKAIOUIMX M3 JI0TOBOpa 0€3BO3ME3HOrO MOJB30BaHUS Ha
MIPEIOCTAaBIIEHNE UMYILECTBA B MOJIb30BaHUE, JIEIaeT BOZMOXKHBIM MPUMEHEHHE K HEMY HEKOTOPBIX
II0JIOKEHUH 3aKOHOJATENbCTBA O JOTOBOPE apeH/Ipl, a UMeHHO — HOpM 'K P® o npeamere norosopa
(o06bexTe) ceyasl (ct. 607), cpoke moroopa (m. 1 mw 4. 1 m. 2 cr. 610), ycIOBHUSIX MOIB30BAHUSIMHU
nocneACcTBUsAX uX HapymeHus (. 1 u 3 cr. 615), npoaneHnn A0roBopa Ha HEOIpeAeIeHHBIH CPOK
MyTEM COBEPUICHUS KOHKIIIOJEHTHBIX JEUCTBUN CCYOIOJy4aTeIeM U OTCYTCTBHS BO3PaKEHUI cO
CTOpoHBI ccynmonatens (m. 2 cr. 621) u o cyap0e ymydlieHMH HMYIIECTBA, OCYIIECTBICHHBIX
ccynononyyarenem (1. 1 u 3 ct. 623).

[To oOmemy mnpaBmiy Opemsi COAEp)KaHHMS HWMYIIECTBA, MEPEAAHHOTO B 0OE3BO3ME3THOE
[0JIb30BaHME  (HApUMep, pacyeTbl IO OIUIaTe JIKCIUIyaTallMOHHBIX, KOMMYHAIbHBIX U
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aJIMMHHUCTPATUBHO-XO3SIMCTBEHHBIX YCIYyr W Tp.), HECeT CCyHoIloiy4areiab (ecid HWHOe He
MPElyCMOTPEHO JIOTOBOPOM). B cuily pa3nuuHbIX NPUYUH OTIENbHBIE PACXOAbl MO COACPKAHHUIO
HMMYILECTBA, BO3JIara€MbI€ B YCTAHOBJIEHHOM IOPSAJIKE Ha CCYJO0INOIyYaTesiel, MOTYT IIPOU3BOIUTHCS
CCyJ0JIaTeNIIMU (B TOM YHUCJIE IO PELICHHUIO Cy/1a) C MOCIEAYIOIIEH KOMIIEHCAllMEeN 3aTpaT IEPBbIMHU.

3ak/IloueHue

CopnepxaHueM 1apeHus SBISETCS IPOLECC NEpeau UMYIIECTBA (pacOpsAUTENbHAS CLIEJIKa) BHE
3aBUCUMOCTH OT TOIO, Ha KakOM OCHOBAaHHM 3TO MMYIIECTBO CTaJ0 IPUHAIICKHOCTHIO
UMYIIECTBEHHON cdepbl oxpapsieMoro. OTCYTCTBHE COBEPIIEHHUS PpACHOPSAUTEIBHOW CHEIKU B
npezenax yCTAaHOBJIEHHOM Mexay cyObeKTamMu 00s3aTe€IbCTBEHHOW CBSI3M HE MOXKET IPUBECTU K
U3MEHEHUI0O MX HMMYILECTBEHHBIX cep, a, CIEeI0BATEIbHO, HE MOXET PACLIEHUBATHCA B KAyeCTBE
JapeHUs.

Takum o0Opa3oM, OroBOp JapeHHs BbIIEIEH B OTAEIbHBIA THUIl JIOTOBOPOB, IOCKOJBKY €My
MIPUCYILN XapAKTEPHBIC IPU3HAKHU, OTINYAIOLIUE €r0 OT IPYTUX JIOIOBOPOB:

OcCHOBHOI KBaTM(PUIMPYIOMINK TMPU3HAK JTIOTOBOPA JapeHusi — 0€3BO3ME3THOCTh (IapUTEIh HE
[I0JTy4aeT BCTPEYHOTrO MPEIOCTABICHHUS CO CTOPOHBI OJapsieMOI0 M HE PaCCUUTHIBAET Ha 3TO).

Ilepenaya napureneM HMMyILECTBA B KadeCTBE Japa ONApseMOMY HMMEET CBOMM pPE3yJbTaTOM
HENOCPEJACTBEHHOE BOSHUKHOBEHHE Y 0JIapsieMOr0 IIpaBa COOCTBEHHOCTHU Ha MOJIapEHHOE UMYIIIECTBO.
3axiro4ueHre J0roBopa JapeHus He OPOKIaeT HUKAKUX 0053aTelIbCTBEHHO-TIPABOBBIX OTHOILIEHUH, a
MPUBOANT K BO3HUKHOBEHHIO ITpaBa COOCTBEHHOCTH Ha MOIapEHHOE UMYIIECTBO Y OAAPSIEMOTO.

BaxHpIMH, Kak JUIsl TEOPUHU, TaK U JUIsl IPAaBOIIPUMEHUTEIBHOM NMPAKTUKU SABISAIOTCS BOIPOCHI O
COOTHOIIEHUH JapeHus U 0e3BO3ME3AHOM YCTYIKH IpaBa TpeOOBaHUS, a TaK)Ke MPOILEHUS J0Jra.
O4eBHIHO, YTO JaHHBIE MHCTUTYTHI HE TOXK/IE€CTBEHHBI, HO UMEIOT 00I1IMe TPU3HAKHY.

[ToxxepTBOBaHKE SABJISIETCS BUAOM OJArOTBOPUTEIBHOCTH, CUUTAETCS PA3yMHBIM OTHECTH JaHHbIE
LIEJIN K HAlpaBJIEHUSIM OOIIETONE3HOH 1eITeNbHOCTH.

JloroBop noXepTBOBaHUS B CUCTEME IPAKIAHCKO-TIPABOBBIX A0roBopoB Poccuiickoit denepannn
Ha CETOHSAIIHUMI JEHb 3aHUMAET CIIEAYIOIIEE MOJ0KEHHE - OH ABJISIETCS TOJABUAOM JI0IOBOpA JapEHUS.
[Tono6HOM TOUKHM 3peHHs MPHUAEPKUBAETCA OOJIBIIMHCTBO YUYEHBIX, HO JaHHBIN BOIPOC MO ceil JIeHb
OCTaeTCs MPEJMETOM OKHUBIIEHHBIX JUCKYCCUH.

CoBpeMeHHOE peryIMpoBaHKEe JOTOBOPA CCY/Ibl HANIPABIEHO HE HA CTUPAHHE ero OCOOCHHOCTEH,
a Ha WHAMBUAYyaTU3aluio (crenuduKaIuo) HOPM YKa3aHHOTO JIOTOBOpa, YTO TMPEIoaraeT ero
CaMOCTOATENIbHOE CYIIECTBOBAHWE B CHCTEME JIOTOBOPOB, HAIIPABICHHBIX Ha IOJIb30BAaHHE
HUMYILECTBOM.
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Abstract

In the article, the authors reveal the types and system-forming features of gratuitous contracts,
such as a gift agreement, a donation agreement and an agreement for the gratuitous use of property.
The study shows that the gift agreement is singled out as a separate type of agreement, since it has
characteristic features that distinguish it from other agreements. The main qualifying feature of a
gift agreement is gratuitousness (the donor does not receive reciprocal provision from the donee and
does not count on it). The transfer by the donor of property as a gift to the donee results in the
immediate emergence of the donee's right of ownership of the donated property. The conclusion of
a gift agreement does not give rise to any legal obligations, but leads to the emergence of ownership
rights to the donated property in the donee. Important both for theory and for law enforcement
practice are questions about the relationship between donation and gratuitous assignment of the right
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of claim, as well as debt forgiveness. It is obvious that these institutions are not identical, but have
common features. Donation is a type of charity; it is reasonable to classify these goals as areas of
generally beneficial activity. The donation agreement in the system of civil law contracts of the
Russian Federation today occupies the following position, it is a subtype of the gift agreement. This
point of view is shared by most scientists, but this issue remains the subject of lively debate to this
day.
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