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AHHOTaLUA

Bomnpoce! orpaHnueHusi IpUMEHEHNsI HOPM HHOCTPAHHOTO MpaBa B MEXAYHAPOIHOM IIpaBe
ABIIAIOTCSL HauboJsiee aKTyallbHbIMH, IMPUYEM BHE 3aBHCHUMOCTH OT cQepbl OOIIECTBEHHBIX
OTHOIICHUH. Peub uIeT B TOM YHCIIe ¥ 0 TPAaBOOTHOIICHHSIX, BOSHUKAIONMX B Cepe CEMEHHOTOo
npaBa. OjHako, HECMOTpPs Ha HaJU4YMe B HOPMATUBHBIX MPEANHCAHUAX CEMEHHOro
3aKOHO/IaTEeNILCTBA MPSMOTO yKa3aHHs Ha TO, YTO HEMPHUMEHEHHE HHOCTPAHHOTO ITpaBa B cdepe
CEeMEHHBIX NMPaBOOTHOLICHUI XapaKTepHO Ul T€X CIydaeB, KOIJa Takoe MpHUMEHEHHE Oyner
MIPOTUBOPEUYUTH IPETYCMOTPEHHOMY B CTpaHe IMYOJIMYHOMY MOPSIKY, BOSHUKAET 3HAUUTEIBHOE
KOJINYECTBO BOIPOCOB KaK TEOPETUYECKOIO, TaK M MPAKTMYECKOIO Xapakrepa. B craree aBTOp
aHAIM3UPYET TEOPETHYECKUE AaCHEeKThl OTOBOPKM O MYOJIMYHOM HOPSAAKE U TNPAKTHYECKUE
acnekTsl B koHTekcte mpuHsaToro B 2019 roxy IlocranoBnenus Ilnenyma BepxoBHoro Cyna
Poccuiickoit ®enepanun Ne24, coxaepkalero OTAEIbHBIE IIpaBUja MNPUMEHEHUS CyJaMH
OTOBOPKH O IMYOJIMYHOM MOPSAKE, B TOM YHCIIE OIpeaesICHUE CyIaMHi CBEPXUMIIEPATUBHBIX HOPM,
UMeIMX ocoboe 3HaueHHe. BbIOOp mocienHux, Mo CpaBHEHHUIO C HOPMAaMU Hal[MOHAJIbHOIO
3aKOHOJIATENIbCTBA, HEMOCPEACTBEHHO 3aKPEIISIONMMHU MIPaBHJIa IPUMEHEHUSI HHOCTPaHHOIO
IpaBa, BBICTYIAET CIOXHBIM CPEICTBOM IIPABOBOM 3alMTHI, OOecreueHrne AeHCTBUS KOTOPOTO
HEBO3MOXHO 0€3 ydeTa BceX OOCTOSTENbCTB M YHU(DUIIMPOBAHHOTO U MPOCTOTO B MIPHUMEHEHUH
MexaHu3Ma, 4YTo Tpebyer Ooyiee MAETATBRHOTO TMOAXOJa K TMOPSAAKY BBIOOpa cCynaMu
CBEPXMMIIEPATUBHBIX HOPM, HMEIONIMX 0CO00€ 3HAUYEHHUE, a TAKKE ONMPEACICHUIO MOCIEACTBUN
COOTBETCTBYIOLIETO BbIOOpa. PelieHne yka3aHHOTo BOIIpOCa BO3MOXHO IYTEM KOPPEKTHPOBKH
cooTBeTCTBYyIOLEro IlocTaHOBIIEHUS WJIM K€ IYTEM BBEIEHUS B HOPMbI HAall OHAJIBHOIO
3aKOHO/IATEeNIbCTBA YETKOTO MEXaHHW3Ma IPUMEHEHHsS OIOBOPKM O MPUMEHEHMM HOPM
MHOCTPAaHHOTO TIpaBa C Y4ETOM CHEHU(UKA COJCp)KaHWS HOPMATUBHBIX IPEIITHCaHUHI
Hal[MOHAJIBHOTO CEMEMHOr0 3aKOHOAATENIbCTBA, a TakKe IOCIEACTBUI NpPUMEHEHUs WIN
HEMPUMEHEHHU S COOTBETCTBYIOLMX CBEPXUMIIEPATUBHBIX HOPM.
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BBenenue

[IpoGnemarrika TIPUMEHEHUS] HOPM HWHOCTPAHHOTO TMpaBa Ha TEPPUTOPUM KOHKPETHOTO
roCylapcTBa aKTyaiabHA JIJIsl OOJBIIMHCTBA CTPAH MHUPA BBUIY OTPAHMYCHHOCTH UX MPUMEHCHHUS, IPH
ATOM ATO OTHOCUTCS KO BceM 0e3 HCKITIoUeHUs O0IIeCTBEHHBIM OTHOLIEHUSIM. CeMeilHbIe OTHOIICHUS
HE SBJISIIOTCS TOMY UCKIIoueHHeM. Kak copaBeanmBo OTMEYaeTcss MO JAaHHOMY IIOBOJAY B
CIELMATN3UPOBAHHON JINTEpaType, Hayka MEXIyHApOJHOIO YaCTHOTO IIpaBa IapajlIe]IbHO C
MPAKTUKON €r0 MPUMEHEHHUS MMOCTOSHHO HAXOIUTCS B TMOMCKE «MHCTPYMEHTAPHSI, MO3BOJISIONIETO U
paspenaTh KOHKPETHBIE MTPaBOBbIE KOJUIM3UH, U MPOOIeMy BbIOOpa MPUMEHUMOTO MpaBa» [BoliToBud,
2021; Kanamesckuii, 2018]. C ykazaHHbBIM MHEHHUEM HEJIb35 HE COIVIACUTHCS B ILIEJIOM, ITOCKOJIBKY
HaKIaJbIBAEMbIE HOPMaMU HAI[MOHAJIBHBIX 3aKOHOJATENBCTB OTPAHUYEHUS] HA JIEUCTBUS HOPM
MHOCTPAHHOTO MTpaBa UMEIOT LIEJIBIO 3AIMTY HE TOJBKO HAIMOHAIBHBIX HOPM KaKJIOTO KOHKPETHOIO
rocy/lapcTBa, HO U BCEr0 MEXIyHapOJHOTO COOOIIECTBA B 1IEJIOM.

BMmecre ¢ Tem, BONpOCHl OTPaHUYEHHOTO MPUMEHEHUSI HOPM MHOCTPAHHOTO MPaBa B YCIOBUIX
POCCUICKUX peauii HEBO3MOXKHO pacCMaTpuBaTh OTAEIBHO OT KOHCTUTYLHHOHHOIO 3aKPEIJIEHHOTO
MPUHIMIIA TPUOPUTETA HOPM MEXIYHAPOTHOTO MpaBa Mepe MpaBoM HAIlMOHAIBHBIM. Tak, COrliacHO
4. 4 cr. 15 Koncrurynuu Poccuiickoit @enepannu (nanee — Konctutynuu PO), mpuoputerom mo
CPaBHEHUIO C HAIIMOHAILHBIMU HOPMaMH Ha TeppuTopun Poccuiickoit @eneparnuu 001agaroT HOPMEL,
3aKperyIEHHBIE B MEXIYHApPOAHBIX JOTOBOpaX, paTU(HUIIMPOBAHHBIX B YCTAHOBJIEHHOM IMOpPSIKE.
Takum 06pazom, roBopsi 00 OrpaHUYEHUU IPUMEHEHUSI HOPM HHOCTPAHHOIO MpaBa, BKIOYas IPaBo
cemeiiHoe, Ha TeppuTopuu Poccuiickoit ®enepanuu, HeE0OXOAMMO YUYUTHIBATH TOT (PAKT, YTO
OTPAaHWYEHHOCTh MHOCTPAHHOTO IpaBa HE O€3yClIOBHA W JIOJDKHA OBITH COTJIACOBaHA C OOIMM
KOHCTUTYLIHOHHBIM TPUHIIUIIOM MPUOPUTETa HOPM MEXKAYHAPOIHBIX JOrOBOPOB HaJ HOpMamu
HaIlMOHAJIBHOTO IIPaBa.

[Ipu HanMcaHUU HACTOSAILETO HCCIIEAOBAHMS aBTOPOM HCII0JIb30BaIach COBOKYITHOCTb Pa3IUYHBIX
METO/IOB HAYYHOTO HMCCIIEIOBAHUS C 1IEJIbI0 TOCTAHOBKU TMITOTE3bI UCCIEIOBAHUS U €€ JOKa3bIBaHUSL.
Cpenu uCHONB3yeMbIX METOJOB aBTOPOM BBIOpaHBI HaMOOJIee COOTBETCTBYIONME 3asBICHHON
npoOeMaTuke HCCeIoBaHusl OOLICHAYYHbIE M YaCTHOHAy4YHble MeToAbl. Cpeau TakuX METOJIOB
HCCIIE0BAHNUS: METOIbl AHAIM3A U CHHTE3a, CPABHUTEIIBHOI'O IPABOBEACH U1, CPABHUTEIBHO -ITPABOBOU
METO/I, a Takke (popmanbHO-topuardeckuii. COBOKYIHOCTb BBIIIEYKa3aHHBIX METOJIOB HCCIIEAOBAHMS
MO3BOJIMIIA OKA3aTh TUIIOTE3Y U MPUUTH K 00OCHOBAaHHOCTH HAYYHBIX BHIBOJIOB.

O0630p HOpPM ceMeiHOr 0 mMpaBa

B cemeitHOM npaBe OrpaHUYEHHOCTh HOPM MHOCTPAHHOTO IIPAaBa MPELyCMOTPEHA MOJIOKEHUSMU
ct. 167 Cewmelinoro xoaekca Poccuiickoit ®enepanun (ganee — CK PO®), 3akperuisiomieit
HEIPUMEHEHNE HHOCTPAHHOTO IIPaBa B TEX CIIydasX, €CJIM TaKoe MpUMEHEeHHue OyJeT MPOTUBOPEUHTH
IPEIyCMOTPEHHOMY B CTpaHe NyoinyHOMy mopsaky. Ilpm Hamuuum COOTBETCTBYIOLIETO
IIPOTUBOPEYHS IPUMEHSIOTCS HOPMBI 3aKOHOIaTeNbeTBa Poccuiickoit denepanumu.

Hanuuue B Hopmax CK P® BrlmenpuBeIeHHON MyOIMYHO-TIPAaBOBONH OrOBOPKM B INPAaBOBOM
pPEeryIupOBaHUM CEMEMHBIX MPABOOTHOIICHUM UMeeT 1enblo obecrnedyeHue 3alThl  OT
HEeOJaronpHusATHBIX MOCIEACTBUNA y4aCTHUKOB COOTBETCTBYIOLMX IpaBOOTHOWEHUH. Cpenu Takux
HEeOJIaronpUsATHBIX MOCIEACTBUN MOXXKHO Ha3BaTb NPUMEHEHUE B KOHKPETHOM JI€J€ MHOCTPAHHBIX
IIPaBOBBIX HOPM, COAEPKAHUE KOTOPBIX POTUBOPEUUT HHTEpecaM rpaxkan Poccuiickoit Penepanuu
U HOpMaMm HallMOHAIbHOIO MpaBa. MHBIMH cllOBaMHU, pedyb O HEOJAronpUsTHBIX IOCIEACTBUSX
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MHOCTPAaHHOTIO [TpaBa UJIE€T TOIa, KOT/a MOJI0KEHUSIMA HHOCTPAaHHOIO ITpaBa yXy/AaeTcs MOJ0KEHNe
cyOBbeKTa CeMEeWHBIX MPaBOOTHOIIEHUN — rpaxkaannHa Poccuiickoit denepanui.

B wuHOCTpanHOW nuTepaType, TOCBSIICHHONW HCCIeAyeMOld MpoOIeMaTHKe, aKIEHTHPYETCs
BHUMaHUE Ha TOM, YTO OIPaHUYEHHS, HAKIAJbIBa€Mble HOPMaMH HAI[MOHAJIBHOIO IpaBa Ha
IpUMEHEHHE I[IpaBa HHOCTPAHHOIO, C OJHOW CTOPOHBI, HalpaBJeHbl Ha olecrneyeHue
HEeOJIaronpUSATHBIX MTOCIEACTBUHN JUIsl CYObEKTOB IPaBOOTHOIIEHU I U BHYTPEHHETO MPAaBOIOPSIIKA, a C
JPyroil CTOPOHBI, SABJSIOTCS HETaTUBHOM CTOPOHOM HamuoHanbHOro mnpaBomnopsiaka [Chng, 2018].
Takast mo3UIIHS BUAUTCS BECbMa CIIOPHON B KOHTEKCTE IIeJIel MyOJIMYHO-TIPAaBOBOM OTOBOPKH, a TAKKE
B KOHTEKCTE HAJIMYUs UHCTUTYTA CBEPXMMIIEPATUBHBIX HOPM B MEXIYHApOAHOM YacTHOM IpaBe. B
OTHOIIEHUH HOCIEIHUX (CBEPXUMIIEPATUBHBIX HOPM) IHPUMEHMTEIBHO K IIpaBy CEeMEHHOMY B
OTEUYECTBEHHOM JIUTEPAType OTMEYAETCS O TOM, YTO IPUMEHEHHUE CBEPXUMIIEPATHBHBIX HOPM CBSI3aHO
¢ cyaeOHON qUCKpenre, MO3BOJISIOIIEH Cyly O CBOEMY YCMOTPEHHUIO 1 HA OCHOBAaHUHU COOCTBEHHBIX
yoexxieHui BeIOMpaTh npuMeHuMoe npaso [baparsanu, 1994; Boittosuy, 2021; Toncteix, Pot, 2016].

C onHOM CTOPOHBI, 3TO JaeT BO3MOXKHOCTb MCXOZS M3 CYIIECTBAa CIIOpa BbIOpaTh MpaBO TOH
CTOPOHBI, KOTOpoe OyzmeT Hambojee OOBEKTHUBHBIM W OTBEUANOIIMM HHTEpecaMm CTOpoH cropa. C
JIPYrofi CTOPOHBI, OTCYTCTBHE KOHKPETHBIX METOAMYECKUX PEKOMEHJAIMU JUIsl CYI0B IO BOIPOCY
KpUTEpUEB BBIOOpa NPUMEHHMOIO IIpaBa, a TakKe IMOJOKEHUH HOPM HAIMOHAJIBHOIO
3aKOHOJATENbCTBA, CBEPXUMIIEPATUBHBIM Xapakrep KOTOpPBIX He OyAeT BbI3bIBATH COMHEHUI,
oOycrnaBiMBaeT HaJIMYUMe HAYYHBIX JUCKYCCHH B TPaBOBOM TEOPHMM M HECTaOMIIBHOCTh
paBONIPUMEHHUTEIbHOM pakTuku [Kapabaesa, 2020; Mopo3os, 2011].

OrpanuyeHus ¥ NePCeKTUBBI IPUMEHEHUSI HOPM HHOCTPAHHOTO
ceMeiHOoro npasa

B 2019 rony Inenym BepxoBrnoro Cyna Poccuiickoit @enepanun (nanee — BepxoBusiit Cyn PO)
B cBoeM [locranosienun ot 09.07.2019 Ne 24 «O nmpuMEHEHUU HOPM MEKIYHAPOJHOIO YacTHOIO
npaBa cynamu Poccuiickoit ®denepanun» [Cemeiinbiii koneke Poccuiickoit @enepanun, www...] man
OTJIENIbHBIE KPUTEPUM U IMpPaBUJA TOJKOBAHUS HOPM POCCHUIMCKOTO 3aKOHOJATENbCTBA CyJaMH B
BOIIPOCAaX MEXIYHApOJHOIO 4YacTHOIO IIpaBa, B TOM YHCIE B BOIPOCAX CAMOCTOSTEIBLHOTO
OTIpe/ICICHUSI CYIJaMH CBEPXUMIIEPATUBHBIX HOPM, HMEIONIMX 0Cc000€ 3HAYCHNE BHE 3aBUCMOCTH OT
TOTO IpaBa, KOTOPOE MOUIEKUT IIPUMEHEHHUI0. Peub 31€ch NIET HE TOJNBKO O NMPaBOBBIX HOpMaX, B
KOTOPBIX HMMEETCSl HEMOCPEICTBEHHOE YKa3aHHE Ha HEeOoOXOIMMOCTb HMX MPUMEHEHHsS B BOIpOcax
BbIOOpA IIPaBa, HO M O TE€X MPABOBBIX HOPMAX, B KOTOPHIX OTCYTCTBYET HEMOCPEICTBEHHOE yKa3aHUeE
Ha UX IPUMECHEHUE BHE 3aBUCUMOCTH OT IPUMEHUMOTO IIpaBa. OCHOBHBIM KPUTEPUEM IPUMEHCHUS
nocnenHux BepxoHsiil Cyn PO HazbIBaeT «1yOIMyHbIi HHTEPEC, CBSI3aHHBIN C OCHOBAMH TOCTPOCHUS
SKOHOMMYECKOM, TOJUTUYECKOH WM MPaBOBOM CHUCTEMBbI TocyaapcTBa» [CeMelHbId KOJEKC
Poccuiickoii deneparun, www...].

Baxxno ormetuTh Tarke W ToT ¢akr, uro B m. 10 Ilocranosnenus [lnenyma BepxoBHOro ot
09.07.2019 Ne 24 yka3piBaeTcs Ha MpUMEP TaKOH HOPMBI B KOHTEKCTE JACUCTBYIOMMX T ooxeHnit CK
P®. Tak, B 4acTHOCTH, HOPMBI 00 ONpENENCHUU TeX OOCTOSTEIbCTB, KOTOPBIE MPEMSTCTBYIOT
3aKI0YeHHIo Opaka Ha TeppuTopuu Poccuniickoil denepaniiu MHOCTPAHHBIM IPaXIaHUHOM, 00J1a1al0T
KPUTEPUSIMU TaK HAa3bIBAEMOT'O «I1OCSTATEIbCTBAY Ha ITYOIMYHBIA HHTEPEC, CBA3AHHBIN C TIOCTPOCHUEM
(byHIaMEHTAIBHBIX CHCTEM IOCYIapCTBa: S3KOHOMUYECKOM, MOJUTUYECKON UITH TPABOBOM.

OnHako, OyKBaJIBHO TOJKYS TOJIOXKEHHUs 1. 2 cT. 156 u monoxenus ct. 14 CK P® Bo3HukaeT
O0OBEKTUBHBIN BOMPOC O TOM, YTO MMEHHO B HOpPMaxX POCCHMCKOIO CEeMEMHOro 3aKOHOATEeNbCTBA
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BBICTYIAET TEM CaMbIM KPUTEPUEM, KOTOPBIA JOJIKEH ObITh MPUHSAT CyAaMU B KayecTBE KPUTEPHS
«@0CATaTeNbCTBa» Ha MYOIWYHBIM HHTEPEC, CBSA3aHHBIA C IOCTPOEHUEM BHIIIEOO03HAUECHHBIX
GbyHIaMEHTaJIBHBIX CHCTEM rocyaapcTBa. Jlymaercs, 4To OJJHOTO HAJIMYUS HHOCTPAHHOTO AJIEMEHTA B
KauecTBE OJJHOW M3 CTOPOH CEMEIHBIX OTHOLICHUH OyIeT HeI0CTaTOYHO J1a)Ke HECMOTPsl Ha TOT (axT,
410 B puBoauMoM BepxoBHbiM Cynom P® nmpumepe peub neT 0 HAIMYUU MHOCTPAHHOTI'O 3JIEMEHTA
[IPaBOOTHOLIEHU I — MHOCTPAaHHOI'O TPaXKAaHNHA, 3aKII0YaloNEro Opak Ha tepputopun Poccuiickoit
Oenepannu. [Ipu sToM ¢ ydetom TOro, 4to cepa CEMEHHBIX CBs3aHAa KaK C TOCTPOCHUEM
MOJIMTHYECKOM, TaK W MPaBOW CHUCTEMBI rocyaapcTBa, rodoe nonoxenne CK PO, He comepxaiiee
HEIMOCPECTBEHHOE YKa3aHHE O MyOIMYHO-IPaBoBOM oroBopke ¢ yuetoMm 1. 10 IlocranoBneHus
[Inenyma BepxoBaoro ot 09.07.2019 Ne 24 mokeT OBITH OTHECEHO K HOpPMaM, KOTOPBIE CYI
CaMOCTOSITEJIBHO OTHECET K YHUCIYy CBEPXUMIIEPATUBHBIX HOPM, UMEIONMX 0c000e 3HAYeHUE BHE
3aBHCHUMOCTH OT TOT'O MPaBa, KOTOPOE MOJIEKUT NPUMEHEHHI0. O THAKO TyT BO3HUKAET €IIE U BOIIPOC
00 uHTepece B cepe ceMeHHBIX OTHOLICHUH, KOTOPBI MOKET ObITh HE TOJBKO MYOJIMYHBIM, HO U
yacTHBIM. Mcxo/s 13 BhIIIECKa3aHHOTO, CY/Ibl IPU BEIOOPE MPUMEHUMOTO ITpaBa TAKKe TOJKHBI OyIyT
CaMOCTOSITEIBHO OIPEEIATh, UMEET JIU MECTO OBbITh MYOIMYHBIN HHTEpEC B CIOpHOM cutyanuu. Ecnn
e MHTepec OyJeT SABJAThCA YaCTHBIM, TO B TAKOM CIIydae€ O CaMOCTOSITENIbHOM OIpEAENIEHUU CyIoM
CBEPXUMIIEPATUBHBIX HOPM, UMEIOLMX 0CO00€ 3HAUE€HHE BHE 3aBUCHMOCTH OT TOTO IpaBa, KOTOPOE
MOJICKUT MPUMEHEHHIO, HE MOKET OBbITh U PEUH.

[IpumMeHuTENBHO K Cepe CeMEHHBIX MPAaBOOTHOIICHUN OINpe/eieHne YacTHOTO M IMYOJIMYHOTO
MHTEpeca U BOMPOCHI oOecrieueHus 6anaHca TaKuX HHTEPECOB SBIISIOTCS HE MEHEE aKTYaJIbHBIMH, YEM
BOIIPOCHI IPUMEHEHHSI CBEPXUMITEPATUBHBIX HOPM. OOYCIIOBIIEHO 3TO T€M, YTO MYOJIMYHBII HHTEPEC B
€ro TPaJuIMOHHOM MOHMMaHUH KaK HHTEPEC TOCyIapCTBA, HECKOJIIBKO MHBIM 00pa30M Mpoeupyercs
yepes cepy ceMEeMHBIX TPaBOOTHOIIEHUH, TOCKOJIBKY UMEHHO B OTHOIICHUSIX CEMEMHBIX YOI YH I
MHTEPEC BBIPAKAETCSA YEpe3 TOCYIAPCTBEHHYIO MOJUTUKY MHOIJAEPKKH CEMBH, ACKIAPUPYEMYIO
cooTBeTcTBYOIMMH nojoxeHusMu Koncrurynnuu PO [Illepmens, 2009]. Yto ke kacaeTcss MHTEPECOB
KKJIOM KOHKPETHOW CeMBbH, TO 3[IeChb peub OylaeT UATH O YacTHOM uHTepece. OTCIoAa BO3HUKAET
OOBEKTUBHBI BONPOC O TOM, KaK YacTHbIE MHTEPECHI CYOBEKTOB CEMEWHBIX OTHOIUCHHI OymayT
MepeceKaTbCsl ¢ MYOJUYHBIM HMHTEPECOM C TMO3ULMM «II0CATaTeNbCTBa» HA TAaKOW MHTEpec, H,
COOTBETCTBEHHO, HACKOJIBKO OOBEKTUBEH M MpaBuUJeH OyleT BBIOOp CyAaMU CBEpPXUMIIEPAaTUBHBIX
HOpM, UMeImMX ocodoe 3HaueHue. OTHO3HAYHBIM OTBET Ha 3TOT BOMPOC IOKA OTCYTCTBYET Kak B
IIPaBOBOI TEOPHUH, TAK U HA IIPAKTHKE.

Baxxao ormetuts u TOT dakrt, uto 1. 10 [loctanosnenus [Inenyma BepxoBHoro ot 09.07.2019 Ne
24 He MCKIOYACT BO3MOXHOCTH NPHUMEHEHHUS K CIIOPHBIM IIPABOOTHOLIEHUSM TE€X HOPM, KOTOpbIE
ObUIM ONpEeNeNCHbl KOJUTM3MOHHBIMA HOPMAaMHU WJIM COTJIAIICHUEM CTOPOH O BBIOOpE MPUMEHHUMOTO
IpaBa B TOMy Clly4ae, €Clid B IIPABOBBIX HOPMax OTCYTCTBYET HENOCPEICTBEHHOE yKa3aHHUE Ha
IIPUMEHUMOE IIPaBo.

BosBpamasce k Bompocy BbhIOOpa CydaMH CBEPXUMIIEPATUBHBIX HOPM, HMEIONMX 0coboe
3HAYEHUE B KOHTEKCTE CEMENHBIX MPAaBOOTHOLIEHU I, HEOOXOAMMO OTMETUTh, YTO BHIOOP TAaKUX HOPM
B JICCTBUTEIBHOCTH SIBISIETCS CIOKHBIM CPEICTBOM IPAaBOBOW 3aIlMTHI, oOecredeHue eiCTBUSL
KOTOPOTO HEBO3MOXXHO 0€3 ydera BCeX OOCTOSTENLCTB M YHU(DHIIMPOBAHHOTO M IIPOCTOTO B
NPUMEHEHUH MEXaHHU3Ma, 4To TpeOyeT Ooiie AeTalbHOrO MOAX0/Ja K MOPAAKY BbIOOpa Cymamu
CBEPXMMIIEPATUBHBIX HOPM, UMEIOIMX 0c0o00€ 3HAYEHUE, a TAKKEe K OMPENCIICHUIO IOCIEACTBUM
COOTBETCTBYIOLIIETO BbIOOpa. PelieHne yka3aHHOrO BOMPOCa BO3MOXKHO IYTEM KOPPEKTHUPOBKH
[ToctanoBnenus Ilnenyma BepxoBHoro ot 09.07.2019 No 24 wunum ke myremM BBEICHHS B HOPMBI
HallMOHAJIBHOTIO 3aKOHOIATENIBCTBA YETKOIO MEXaHM3Ma IIPUMEHEHHUS OTOBOPKU O IIPUMEHEHUHU HOPM
MHOCTPAaHHOI'O [1PaBa C YYETOM clieln(UKU COAECPKaHUSI HOPMATUBHBIX IPEAUCAaHU N HAIlMOHAIbHOIO
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CEMEMHOro 3aKOHOJATENbCTBA, a TAaKKe IMOCIEACTBUN INPUMEHEHHUS WIM HENpUMEHEHUs
COOTBETCTBYIOIIMX CBEPXUMIIEPATUBHBIX HOPM.

3aKJII04YeHHe

[loasoast utor, He0OOXOIMMO OTMETHTH, YTO HECMOTPS HA HAIMYKE B HOPMATHUBHBIX TPEANHCAHUSX
CK P® mpsmoro ykazaHus Ha TO, YTO HENPHUMEHEHHE MHOCTPAHHOTO IpaBa B cepe ceMerHBIX
MPaBOOTHOIICHUH XapakTepHO JIsi TeX CIy4aeB, KOrja Takoe MpUMEHEeHHe OyleT MPOTHBOPEUYUTDH
MPEIYCMOTPEHHOMY B CTpaHe MyOJIMYHOMY TOPSIKY, BO3HUKAST 3HAYUTEIHLHOE KOJIMYECTBO BOITPOCOB
KaK TEOpPETUYECKOro, TaK M IMPAKTUYECKOIO0 Xapakrepa. B cTatbe aBTOPOM aHaIU3UPYIOTCS
TEOPETUYECKUE ACIIEKThl OTOBOPKU O MYOJIMYHOM TOPSAKE M MPAKTUYECKHE ACIEKThI B KOHTEKCTE
npunHsaroro B 2019 roxy Iloctanosnenus [lnenyma BepxoBHoro ot 09.07.2019 Ne 24, conepxariero
OT/IETIbHBIE TpPaBUJia TPUMEHEHUS CyJaMH OrOBOPKM O NYOJUYHOM TIOpPSJIKE, B TOM YHCIIE
OTpeeNieHne CylaMU CBEpXUMIIEPATUBHBIX HOPM, UMEIONMX ocoboe 3HadyeHue. Beibop mocnennux,
[0 CPAaBHEHUIO C HOPMaMH HAllMOHAJILHOTO 3aKOHO/ATEeNbCTBA, HETOCPEICTBEHHO 3aKPEIUISIIONMU
npaBuia NIPUMEHEHUS MHOCTPAHHOTO NPaBa, BHICTYMAET CIIOKHBIM CPEICTBOM IPAaBOBOM 3allMTHI,
obecrieueHne IeUCTBUSI KOTOPOTO HEBO3MOXKHO 0€3 ydeTa BceX 00CTOSTENbCTB U YHU(DUITUPOBAHHOTO
U TIPOCTOTO B MPUMEHEHUU MEXaHU3Ma, 4To TpeOyeT OoJiee IEeTalbHOTO MOAX0/1a K MOPSAKY BbIOOpa
CylaMH CBEPXMMIIEPATUBHBIX HOPM, HMMEIOIMX o0co00e 3Ha4YeHHe, a TaKkke K OINpeAeTICHUI0
MOCJICJICTBUN COOTBETCTBYIOIIETO BBIOOpa. PelleHWe yKa3aHHOTO BOIMPOCAa BO3MOXHO ITyTEM
koppekrupoBku [locranoBnenus [Inenyma BepxoBHoro ot 09.07.2019 Ne 24 unu ke myremM BBEICHUS
B HOPMBI HAIIMOHAJIBHOTO 3aKOHOAATENIbCTBA YETKOIO MEXaHU3Ma I[PUMEHEHHS OrOBOPKU O
NPUMEHEHUH HOPM HHOCTPAHHOTO TMpaBa C Y4eTOM CHEeUU(UKUA COJAEp:KaHHUsl HOPMATHBHBIX
MPEINUCaHN I HAITMOHAIBHOTO CEMEMHOI0 3aKOHOAATENBCTBA, & TAKKE MOCIEICTBUN MPUMEHEHUS U
HETPUMEHEHHUS COOTBETCTBYIOIMX CBEPXUMIIEPATUBHBIX HOPM.
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Abstract

The issues of restricting the application of foreign law norms in international law are among the
most relevant, regardless of the sphere of social relations. This also applies to legal relations arising
in the field of family law. However, despite the explicit provisions in family legislation stating that
the non-application of foreign law in family relations is typical in cases where such application
would contradict the public policy of the country, numerous theoretical and practical questions arise.
In this article, the author analyzes the theoretical aspects of the public policy exception and its
practical implications in the context of the 2019 Plenum Resolution No. 24 of the Supreme Court of
the Russian Federation, which contains specific rules for courts regarding the application of the
public policy clause, including the determination of overriding mandatory norms of particular
importance. The selection of such norms, compared to national legislation directly regulating the
application of foreign law, serves as a complex legal safeguard. Its effectiveness depends on
considering all circumstances and establishing a unified, easy-to-apply mechanism, which requires
a more detailed approach to the courts' selection of overriding mandatory norms and the
consequences of such achoice. Resolving this issue could involve amending the relevant Resolution
or introducing a clear mechanism in national legislation for applying the foreign law exception,
taking into account the specifics of national family law norms and the consequences of applying (or
not applying) the relevant overriding mandatory norms.
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