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AHHOTAMA

B cratee paccMaTpuBaroTCs MpOoOJIEMBl peaTn3alii HHCTUTYTa HEOOX0TUMONH 0OOpOHBI B
POCCHICKOM YrOJIOBHOM IIpaBe. AHAIM3UPYIOTCSI OLIEHOYHBIE KPUTEPUM MPEBBILIEHUS €€
npenenos, 3akperiéHusle B cT. 37 YK P®, u cBs3aHHbIE C HUMHM IPOTUBOpEYUs CyJeOHOMN
npaktukd. [loka3piBaeTcsi, YTO OTCYTCTBHE YETKUX (HOPMAIM30BAHHBIX OPUEHTHPOB BEIET K
130BITOYHOMY YCMOTPEHUIO MPaBONpPUMEHUTENEH, GOPMUPOBAHNIO OOBUHUTEIBHOIO YKIOHA U
HEOOOCHOBAaHHOMY  MPHUBJICUCHUIO TpaxaaH K  OTBETCTBEHHOCTH. (OOOCHOBBIBAETCS
HEOOXOJMMOCTh 3aKOHOJATENIBHOIO 3aKPEIJICHUS MPHOPUTETa CYOBEKTUBHOIO BOCIPHUATHS
yIpo3bl CaMUM OOOPOHSIOLMMCS, a TAKKE BBEICHUS IPE3YMIIIIMU CHH)KEHHOW CIIOCOOHOCTU
I K 0ObEKTUBHOM OIlEHKE ONACHOCTU B MOMEHT HamajieHus. [Ipeanaraercst KomIuiekc mep,
BKIIOYAIONMH  pa3pabOTKy MEKBEIOMCTBEHHOTO aKTa JUIsl CIIEJACTBEHHBIX OpPraHOB C
JIeTaIbHBIMH aJITOPUTMaMU JIEWCTBUM, IepepacipeeieHine OpeMeHU JOKa3bIBaHHs U U3MEHEHHE
po(heCcCUOHANbHBIX YCTAaHOBOK COTPYAHUKOB IIPABOOXPAH UTEJIBHBIX CTPYKTYP.

JJis MU THPOBAHUSI B HAYYHBIX HCCJIEI0BAHUAX

lotina JI.JI. Pa3BuTue HHCTHUTYTa HEOOXOAMMOW CaMOOOOPOHBI B  POCCHMCKOM
3aKOHOJATEeNbCTBE: (OpMUpOBaHHE KpuTepueB mpumenenus // Bompockl poccuiickoro u
MexayHapoaHoro mpasa. 2026. Tom 16. Ne 6A. C. 421-428. DOI: 10.34670/AR.2026.92.67.039
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HeoOxomumasi 0o0opoHa, MPEBBIIICHUE MPEIEIOB HEOOXOIUMOW OOOPOHBI, OLICHOYHBIC
KaTeropuu, sIBHOE HECOOTBETCTBUE, 3alMTA IIPaB rpaxaaH.
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BBenenue

HNHcTuTyT HEeoO0X0auMoil 00OOpOHBI OTHOCHUTCS K YMCIY BaXXHEHIMX MPaBOBBIX MEXaHHU3MOB,
MO3BOJISIIOIMX TpaXKJIaHaM 3allMI@Th ceOs M APYrMX JIMI OT MPOTHUBOINPABHBIX MOCATATENbCTB. B
cootBercTBUM ¢ KoHcTuTyruein PO kaxapiii uMeeT npaBo 0XpaHATh CBOM IpaBa U CBOOOIbI JTHOOBIMU
crocobamMu, KOTOpbIE HE 3alpelleHbl 3akoHOM. HeoOxommmass 000poHa Kak OOCTOSTENTBCTBO,
HCKIIOYAOIIEEe MTPECTYIHOCTD NESHUS, NAET YEIOBEKY BO3MOXKHOCTb IPUYNHUTD BPE]l HATaJaloIIEM y
0e3 HAaCTYIJIEHUsI YroJOBHOW OTBETCTBEHHOCTH. OJHAKO Ha MpPAaKTUKE IPUMEHEHUE JaHHOTO
MHCTUTYTA COIPSDKEHO C CEPbE3HBIMU CIOKHOCTSMH, CBS3aHHBIMHU IIPEXKIE BCErO € HEYETKOCTHIO
3aKOHOJATEJIbHBIX KPUTEPUEB.

OcHOBHAA YACThH

JletictByromast pemakuus ct. 37 YromoBHoro kojaekca Poccuiickoit @enepanuu (nanee — YK PD)
BBIJICJISICT JBE IPYIIIBLI CUTyallMi. B 1epBoil U3 HUX, KOTJa MOCATAaTENbCTBO COMPSKEHO ¢ HACUIIUEM,
OMacHBIM AJI KU3HM, WJIM C HENOCPEICTBEHHOM Yrpo30M Takoro HAacCWIMS, 3alMTa NpPU3HAETCA
MpaBOMEpPHON B JIIOOOM 00BEME, BIJIOTH 0 JIMINCHUS XU3HHW Hamaaawolero. Bo BTopoit rpymre,
OXBAaTbIBAIOIICH BCE MHBIE Clly4au, HEOOXOIUMO OLIEHMBATh, HE OBLIO JIM JOMYLIEHO MPEBBILICHUS
IpeesioB HeoOX0UMON 000pOHBI. 3aKOH ONpEAENseT MPEBLIICHUE KaK YMBIIUIEHHbIE JIEHCTBUS,
SBHO HE COOTBETCTBYIOIIME XapaKTepy M ONACHOCTH IocsrarenbcTBa. VIMEHHO KaTeropuu <«sIBHOE
HECOOTBETCTBUEY, «XapaKTeP» M «OMACHOCTB» SBJISIFOTCS OLICHOYHBIMHU M IIOPOKIAIOT MHOXKECTBO
CIIOpOB KaK B TEOpUH, Tak U Ha npakruke [KabenpkoB, Oemtomkut, 2025].

[Tnenym BepxoBHoro Cyna P® B cBoéM [loctanoBnenuu Ne 19 ot 27.09.2012 na€t pa3bsicHeHus,
Kakue OOCTOSITENbCTBA CJENyeT YYUTHIBATh MPH OLIEHKE IPABOMEPHOCTH OOOPOHBI: OOBEKT
MOCATaTeNbCTBA, CHOCOO €ro COBEPIIEHHUS, TSHKECTb BO3MOXKHBIX ITOCIIEACTBHUM, MECTO M BpeMms,
HEOXXKUJAAHHOCTb, YHCIIO YYACTHUKOB, HAUINYHE OPYXKHUS, (PU3NUECKUE U TCHXHYECKHE BO3MOXKHOCTU
oboponsierocs [Ilocranosnenue I[lnenyma BepxoBHoro Cynma P® ot 27.09.2012 Ne 19 (pen. ot
09.12.2025) «O mpuMeHEHHH CyJjaMH 3aKOHOJATEIhCTBA O HEOOXOAWMON 000pOHE W IMPUYUHEHUN
BpeZa MpH 3aepKaHuH JM1a, COBEPUIMBILEr0 IpecTyreHuey»]. OaHaKo nepeuncieHHble OPUEHTHPSI
HE YCTPaHSIIOT [NIABHOU TPOOJIEMBI — UTOTOBBIN BHIBOJ OCTAETCSI HA YCMOTPEHUE CYJIbH, UTO IOPOKIAET
IPOTHUBOPEUUBYIO CyneOHYyt0 npakTuky [[Ipoxopko, 2024].

BonbmMHCTBO y4eHBIX CKIOHHBI yKa3blBaTh Ha OTPULATENbHBINA 3(PPEeKT OT HCIOIb30BaHUS B
3aKOHaX (POPMYITUPOBOK, JIOMYCKAIOIMX MIMPOKOE TOJIKOBAHHUE.

Tak, E.B. ApedbeB mpuBOIUT CONMOCTABJIEHUE IBYX IPUIOBOPOB, IMO3BOJISIONEE YBUJIETh CYTh
npobnembl. B mepBoM jene cyapud ONpaBlalid YeNOBEKa, NMPUYMHHUBIIETO CMEPTEIbHBIC TPaBMbI
HamaJaBleMy C IIOMOIIBIO TSIKU, XOTS U3HAYAIBHBIN yiepO OT IeHCTBUI MOCSTaBIIEro OL€HUBAJICA
Kak Bpen cpenHel TsokecTd. Cya MCXoIui U3 TOro, YTO CaMO HamaJeHue HOCHIIO ONACHbIN Xapakrep,
a 3aKOH HE OTPaHMYMBAET 3alMIIAIONIETOCs B BHIOOpE CPEICTB OTpaXkeHUs arpeccuu. Bo BTopoM aene
MOJICYIMMBIH, BOCIIPHHSB 3aMaxX KyJIakOM C 3a)KaThIM KIIOYOM KaK Yrpo3y, MPHUMEHHJ HOX H ObLI
NpU3HaH BUHOBHBIM B BBIXO/JIE 332 paMKH HeoOxo1uMon 000opoHbl. CBOE pelieHue ¢yl 000CHOBAI TEM,
YTO NPOUCIIECTBUE HMMEIO MECTO Y BXOJa B 3aBE/IE€HUE OOILECTBEHHOIO MUTAHUA, a y JIUIIA,
IPUBJIEKAEMOI0 K OTBETCTBEHHOCTH, COXPAHSJIaCh BO3MOYKHOCTb OOpaTUTHCS 3a IOMOIBIO K
nocTopoHHUM [Apedre, 2024].

AHanmu3 MarepuaroB IOKAa3bIBACT OYEBHMJJIHOE HECOOTBETCTBHE: B IIEPBOM CyAE€OHOM aKre
npuMeHneH nyHKT 1 [locranoBnenus [Inenyma BC PO Ne 19, 3akpenisironmii npaBo Ha HEOOXOUMYIO
000pOHY HE3aBHCHMO OT TOTO, UMEJAach JIU Y 0OOPOHSIOIIErocs BO3MOXKHOCTh M30€XKaTh HamaaeHus
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WJIM [103BaTh APYrux Jull. Bo BTOpoM ciydae cyj OTOIIeN OT 3TOro nmpeanucanus. JlaHHble pa3andus
B CyIEOHBIX aKTax I[OKa3bIBalOT, YTO E€AMHBIE 110 CBOEMY COJEPXKAHHUIO PYKOBOJISIME ITO3ULIUU
BBILIECTOSIIETO Cy/a MOTYT TPAKTOBATHCS MPSIMO MPOTUBOIOIOKHBIM 00pa3zoM [[Ipoxopko, 2024].

T.M. TxazennoB yka3bIBaeT Ha CIEAYIOLIEE: CIOKHOCTH HCIIOJIB30BaHUS 3TOrO IPaBOBOIO
MeXaHU3Ma MOPOKICHBI OOJIBIIMM YK CIOM OI[€HOYHBIX KATETOPH I, KOTOPbIE HE MPUBS3aHbI K CTPOTHUM
KOJIMYECTBEHHBIM WJIM (AKTUYECKUM KpUTEpusiM. I3-3a 3TOro Ha NpakTUKE HEPEIKO BO3HHMKAIOT
ONMOKM TpH KBaMpuKauu nerdcTBuii. OcoOyro 30HY HEONPEAeIEHHOCTH, IT0 MHEHHUIO YKa3a HHOT'O
aBTOpa, 00pa3yl0T BpEMEHHBIE TPAHUIIBI JOITYCTHMON OOOPOHBI, @ TAKKE TO, KAK CaM 3aIlMIIAIOIII C 51
CYOBEKTMBHO OLIEHMBAeT mnpoucxonsiuee. [IpencraBurens MONMLIMM yKa3blBAE€T, YTO B COCTOSHUU
cTpecca BOCIPUATHE BHEIIHEH OOCTAHOBKM MOXET CEpbE3HO MCKaKaThCs, M CYIbSIM CIEAyeT
MPUHUMATHA3TO BO BHUMaHue [ Txazerios, 2023]. Te3uc o TOM, 4TO JOMYCTUMOCTh MPEBEHTUBHBIX MEP
ocTaércsi AMCKYCCHOHHOM, TaKkKe WIUIIOCTPUPYET OOIIyl0 MmpoOieMy OTCYTCTBUS SICHBIX IpaBUIL
OcTaércst OTKPBITHIM BOIIPOC: 00513aH JIM TPaKAaHUH JJOXKHUAAThCS HEMOCPEICTBEHHOTO (PU3UIECKOTO
KOHTaKTa, JIMOO OH BIIPaBE ACHCTBOBAThH Ha ONEPEKEHHUE, €CIIU OMACHOCTh oueBHAHA? JlelicTByrolee
3aKOHOJATENbCTBO M pa3bsACHEHUs lIneHyma HE HMCKIIOYAlOT TakoW BO3MOXKHOCTH, YINOMMHAas
«HETOCPEACTBEHHYIO yrpo3y MPUMEHEHUsI HACUJIMS», OJHAKO OLIEHOYHAs MPHUpPOJa 3TOr0 IMOHSITHUS
o0opaunBaeTcsi Ha MpPAKTHKE TeM, YTO MOJOOHBIC JCHCTBUS dYallle TPAKTYIOTCS IPOTUB CaMOTO
000POHSIOIIETrOCs!.

I'maBHasg npuyYMHA CIOKMBILEHCS CUTYyallUd — OTCYICTBUE YETKUX KPUTEPUEB I OLICHKU
COpasMEpPHOCTH 3alMThl. M3-3a 3TOro npaBONPUMEHUTENb BBIHYXK/IEH OLICHHBATh I1OBEJICHUE
00OpOHSBIIIETOCS KaK BHEIHWN HaOM0JaTenb, aHAIM3UPYIOUMI IMPOUCIIECTBHE B CIHOKOMHBIX
YCJIIOBUSAX W HE YYUTHIBAIOIMH CTpecC, MCIYr M BHE3AaIHOCTb, KOTOpPble OOBEKTMBHO CHUXKAIOT
CIocOOHOCTD YeJIOBEKa TPE3BO OLIEHWBATh 00CTaHOBKY [ Txazemios, 2023].

M.B. Mopo30B NpUBOJUT NpPUMEPHl U3 CyAeOHOH MPaKTUKU, IOKa3bIBAIONME, 4YTO Jaxe
BepxoBubili Cyn P® Hepenko BBIHYXKJEH IepecMaTpuBaTh NPUTOBOPBl HUIKECTOALUMX CYIOB B
OTHOIIEHUU TPpaXKIaH, 3alMUEABIMX ce0sl OT MOcAraTenbcTB. ABTOpP (UKCHpYET YCTOHYMBYIO
TEHJACHIUIO K OOBUHUTEIBHOMY OIXOQY U (hPaKTHYECKOMY WTHOPHUpOBaHUIO yKka3aHuii [Inenyma BC
P®, 0ocoOeHHO B TeX YacTsX, KOTOPbIE KACAIOTCS OLIEHKA MOMEHTA [1ePeX0/ia OpYKHsl K HallaJaonemMy
U BHeE3amHOCTU aTaku. PazoOpaHHble cyneOHbIE AMU307bl JAIOT OCHOBAHUS YTBEPXKIaTb, 4YTO
OTCYTCTBHE YETKMX OPUEHTUPOB 000PAYMBACTCS MPSIMBIMU YIIEMJICHUSIMU TpaB TpaxaaH [Mopo3oB,
2025].

[lpoGnema  ycyryOmsiercst ~ OOBHMHHUTENBHOM  HANpaBICHHOCTHIO MPABONPHUMEHEHHUS: UL
ciiefioBarelis BO30yKICHHE JIeJ1a M HAIIPABJICHUE €T0 B Cy/l HEPEJIKO OKa3bIBAETCSI MEHEE PUCKOBAHHBIM
peleHreM, YeM Mpu3HaHue 000pOHBI 3aKkOHHOM. Kak ciencrtBue, ctaTUCTUKA MOKA3bIBAET, YTO U3
COTEH JIeJl, CBSI3aHHBIX C HEOOXOIMMON 000POHOM, OIIPaBAaTENbHBIX IPUTOBOPOB BEIHOCUTCS KpaiiHe
Majso [DnsssH, 2024].

JIONIOJTHUTENBHYIO CI0KHOCTh BHOCUT HEOOXOIMMOCTh Pa3rpaHUYEHHUsI NPEBBIILIEHUS PEIEIIOB
HeoOxonMoN 000poHBI M cocTosiHuA addexra. W To, U Apyroe OTHOCHUTCA K KaTEropusM, He
UMEIOIIMM CTPOTHX KOJTMYECTBEHHBIX U3MEPHUTENEH, T0ITOMY UX pa3InueHHe Ha IPAKTHKE COMPSHKEHO
¢ 3aMeTHbIMU TpyaHocTaMU. S1.B. IN'apmbimeB u B.C. Numrees monaraioT, 4To ONpeIesIONy0 POJIb
OpU TakOM pasrpaHUYEHUU MWIPAIOT CYObEKTHBHBbIE (DAKTOPbl, M BBIJBUIAIOT MPEAJIOKECHHE
UCIIOJIb30BaTh B KAayeCTBE OCHOBHOTO KPUTEpPUS MPUYMHY BO3HUKHOBEHHSI COOTBETCTBYIOLIEIO
COCTOSIHUS, @ UMEHHO — HEOOXOAUMOCTb MPOTUBOAEHCTBHUS MOCATaTeNbCTBY. B HaydHO# nuTepaType
IpeylaraeTcs B KaUeCTBE OCHOBHOI'O KPUTEPHS paccMaTpuBaTh IPUUMHY BOZHUKHOBEHHS COCTOSHUS
— MMEHHO 3allMTa OT IOCAraTelbCcTBA JIOJDKHA ObITh omnpeaernsonmM (akropom [[apmblines,
HNumrees, 2023].
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HexoTopsie yuénbie oOpalaioT BHUMaHUE U HA TEPMUHOJIOTMYECKUH acleKT, Npejyiaras 3aMeHUTh
CJIOBOCOYETaHHE «HEeoOxonuMas 00OpoHa» Ha «dIpaBOMepHas 3aumTa». Ha mepBblil B3MIsA, Takas
3aMeHa MOXET BOCIPUHUMAThCS KaK TeXHUYeCKas MpaBKa, OJHAKO OHA 3aTParuBaeT CyTh MPOOJIEMBL
CnoBo «000poHa» B OOBIZICHHOM CO3HAHUH, U, YTO MPUHLIMITHAIBHO, B CyIeOHOM MPaKTHUKE, HEPEIKO
CBSI3bIBACTCSA C JACWCTBUSMHU, KOTOpPbIE JOJKHBI ObITH COpa3MepHBI HamajeHuto. B To BpeMs kak
MOHSATHE «GAlMTa» CMeNnREeT (HOKYC Ha KOHEUHYIO IeJb TaKUX JeWCTBHUI — MpeJOTBpallicHIE Bpeaa U
YCTPaHEHME Yrpo3bl, a HE Ha UX BHEIIHEE COOTBETCTBUE XapaKTepy MOCATATEIbCTBA. JTO MO3BOJIN JIO
ObI CMECTHTbH aKIIEHT C CAMMETPUYHOCTH OTBETHBIX ACHCTBU HA X 11€b — OTPAXKICHHUE OT OIACHOCTH
[Dns3sH, 2024].

C.H. Kab6enpkoB u A.B. DeqomKkuH aKkieHTHPYIOT BHUMaHUE Ha TICHXOJIOTHYECKOH CTOPOHE
BOIIPOCA, OTIPABHON TOYKOHM [UIsl HUX CIYXHUT YTBEP)KICHHE, YTO IIPaBO HA OTPAaXCHHUE HAINlaICHUS
KOPEHUTCS B MHCTUHKTE caMOCOXpaHeHMs. OJIHako TaHHBIN €CTECTBEHHBIN MEXaHW3M BCTYNAET B
IPOTUBOPEUHE C MPEANUCAHUSIMYU TO3UTUBHOIO MIPaBa, KOTOPbIE TPEOYIOT OT YeNOBEKa, CIACAIOILETo
COOCTBEHHYIO KM3Hb, COU3MEPATh CBOM JCHCTBUS C HEKUMH paMKaMHU. YUEHbIE CTaBAT BOIPOC, Ha
KOTOPBIN B 3aKOHE HET MPSMOT0 OTBETA: I7Ie MPOXOJUT ITOT pyOek, Kak €ro ONpeAeIuTh U, INIaBHOE,
Kak He nepectynuTh. B pemenusx Koucrurynnonnoro Cyna P® u Bepxosroro Cyna PO dakrinuecku
COJCPKUTCS OTCHUIKA K YCMOTPEHHIO OpraHoB, BO30YKTAlOIMX YroJIOBHOE IIpecienoBanue. B
pe3ynbTaTe JINIO, OTPA3UBILEE arpeccuio, N3HAYaIbHO OKAa3bIBAETCS B MOJIOKEHUH I10/103PEBAEMOT0 U
JIOJDKHO 0OOCHOBBIBATH 3aKOHHOCTh COOCTBEHHBIX ACUCTBUM. Takoil MOPSAIOK, KaK M0JIaraloT aBTOPHI,
HecéT OOBUHUTENBHYIO HarpaBieHHOCTh [KabenbkoB, demomknn, 2025]. C 3TUM BBIBOJAOM CIIEITyeT
COITIACUTBHCS:  JICHCTBYIOIIAS  KOHCTPYKUUS HE O00eCHeunMBaeT TPaXJaHWHY MPE3yMIILHIO
HEBUHOBHOCTH, IIOCKOJIbKY caM 0 cebe (akT NpUUMHEHHUs Bpea BBICTYNAET JOCTaTOYHBIM ITOBOJIOM
JUIst BO30OY)KJICHHS IeTia, a He CTUMYJIOM K BCECTOPOHHEH OIIEHKE TTPOU3OIIEAIIETO.

B.E. Jlynienko u A.C. boHapeB BBIJEIAIOT JBE PA3HOBUAHOCTH BBIXOJA 32 PAMKH JIOMYCTUMOM
O0OpOHBI: 3all|Ta, Hayaras MPEeKICBPEMEHHO JHOO MpOJOIDKEHHAas II0Cie IMPEeKpaleHus
[IOCATaTeNbCTBA, U NPUMEHEHHE MEp, IBHO HE COOTBETCTBYIOIIMX CTENEHM Yrpo3bl. Jl0MOIHUTEIBHO
9TH aBTOPHI IpeIararoT nepeumMenoBath cT. 37 YK PO B «[IpuunHeHue Bpeaa npu HEOOX0TUMON
000poHey, 1oJaras, YTo TaKoi 3aroJIOBOK TOUHEE OTpaxaeT cojep:kanue HopMel [JIynenko, bonnapes,
2025]. Tlo MHEHHWIO YYCHBIX, TEPMHH «IBHOE€ HECOOTBETCTBHE» OCTACTCS HEOIPEACICHHBIM M
JIOTTYCKAaeT Pa3sHOUYTEHUS. BbIX0J OHM BUJAT B 3aKOHOIATEIILHOM 3aKPENJIEHUH CIIEIYIOLIETO MpaBUIa:
I10J1 IBHBIM HECOOTBETCTBUEM CIIEyeT IOHUMATh HEPABEHCTBO Bpe/ia, KOTOPOE OYEBUIAHO ISl JIFOOOro
y4aCTHUKA MPOMCILECTBHUS, B TOM 4YMcie A oOopoustomerocs. OJHAKO M 3TO JOMOJIHEHHE He
CHUMaeT npodieMy, IOTOMY YTO caM KpPUTEpUM «OYEBMJHOCTU [UI1 BCEX» OTCBUIAET K
IIPEICTaBICHUAM CTOPOHHETO HAOII0AATENS U, CIIE10BATENIBHO, TOXKE OTHOCUTCA K UUCITY OLICHOUHBIX,
YTO B CUTYallMH IPECTYIIHOTO HANaJCHUs BPsJ JIU MOKET CTAaTh HAIEKHBIM HU3MEPUTEIIEM.

A.C. Pynenko u M.A. TapakaHOB paccMaTpUBaIOT 3Ty MPoOIeMy MO APYTHM YIIIOM, 00pansich
K 3apyOeXHOMY OIIBITY, B YaCTHOCTH, K onbITy MpaHa. B upaHckoM mpaBe B HEKOTOPBIX CIydasix
JIOTTyCKaeTcsi 000poHa 0e3 KakuX-TM00 OrpaHUYEHHH MO CTEIEHU MPUYUHSAEMOTO Bpena (Harmpumep,
IpH Kpaxke, rpabexe, MOXUILEHUHU YeIOBEKa MJIM MOCSraTeNIbCTBE Ha yecTh). COmoCcTaBIeHHE C 3TUM
PEryIMpOBAaHUEM MPUBOJUT UX K BBIBOJLY: POCCUHCKUE HOPMBI BBIIVISIAT 00J€€ CTPOTMMH U CTaBAT
3alMIIAIOIIETOCS B MEHEE BBITOJHOE IOJIOKEHHME, HEXENW Hamajaromero. Bmecre ¢ Tem oHM
IIOHMMAIOT, YTO MEXaHUUYECKOE 3aMMCTBOBAHHUE TAKUX MTpaBuJI st Poccun HEBO3MOXKHO M3-32 OTIIN UM
B I1paBoBo# KynbType [Pynenko, Tapakanos, 2024]. OnHako cam (akT MOCTaHOBKU BOIPOCA O TOM, B
KaKMX CJIy4asx JOIYCTMMa aKTHMBHAs 3allTA, OHHU I10JIAral0T BIIOJIHE ONPABIAaHHBIM U aKTyaJIbHBIM.

T.H. Ilpoxopko ¢opMupyeT pa3BEpHYTYIO CXEMY, PACKpBIBAIOLIyI0 BHYTPEHHEE CTpPOEHUE
MHCTUTYTa HEOOXOIUMOM OOOpPOHBI M BapuUaHTOB €ro mnpeBbilieHUs. OOpamasich K CyObeKTHBHOM
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CTOpPOHE, OHA ONEPUPYET TEPMHHOM «IPAaBOYOESKAEHHOCTbY, IMOSACHASA, YTO B MOJOOHBIX CIIydasxX
JBUKYIEH CHIION MOCTYIKOB CIYKUT CTpPEMIIEHUE OIPaJuTh JIMYHBIE OJ1ara, a He MpeIyMbIITICHHOE
MOBPEXKICHUE Yy)KUX TIpaB. JlaHHBIN TEOPETHUUECKUM MOIX01 001aaeT HECOMHEHHON IIEHHOCTBIO U
00s13aH (UTypUpOBaTh MpPH JHOO0H MONBITKE JaTh IOPUIHMYECKYIO OILIEHKY coObITH 0. [TomuMmo 3TOTO,
MIpEUIOKEHA CTyIIeHYaTas METOAMKa IPABOBOM OIEHKA NPOMCILECTBUS: BHaJalle HaJJICKUT
UCCIIeZIOBaTh OOCTAHOBKY, 3aT€M BBIICHUTH (DAKTHUECKYI0O TPUYMHY JACHCTBUH M COOTHECTH
XapaKTePUCTUKHU COAESIHHOTIO C MPEAYCMOTPEHHBIMU 3aKOHOM IoKazaTensiMu. OIHaKo, Kak 00paliaior
BHHMAaHHE UHBIE SKCIIEPTHI, JaXKe YETKasl [TOIIAroBasi HHCTPYKIUS HE HCKOPEHSET TIIaBHYIO ITpodiemMy,
IIOCKOJIBKY BCE€ OTIIPABHbIE JAHHBIE HA KAKIOM CTaAUM MO-IPEKHEMY HE HMEKT CTPOTUX
KOJINYECTBEHHBIX U3MEPUTEIICH.

MHorue crneuuanucThl CXOAATCS Ha TOM, YTO HBIHENHSs HOPMAaTHUBHAs MOJENb, 3aJarouias
IPaHUIbl JOMYCTUMON OOOpOHBI, MMEET CYIIECTBEHHBIM H3bSH: B HEH OTCYICTBYIOT SICHBIE U
Oeccriopable kputepuu. OnieHOYHbIE (POPMYTHPOBKH 3aKOHA BKYME C MPOTHUBOPEUMBON MPAKTUKON
CylI0B IPHUBOJIAT K TOMY, YTO MCXOJ Jejila BCE yalle 3aBUCUT HE OT KOHKPETHBIX OOCTOSTENbCTB
MPOU3OILEANIET0, a OT CYOBeKTUBHOIO MHEHHUS TOTO, KTO BEIET MPOU3BOJICTBO UM paccMaTpuUBaeT
neno B cyne. B urtore dopmupyercs ycToiuuBasi MpakTUKa: IJi MPAaBONPUMEHUTENS 3allyCTUTh
YIOJIOBHOE IIPECIICIOBAHUE U HAIPAaBUTh MaTepUalbl B CyJ OKa3bIBACTCS MEHEE PUCKOBAHHO, YEM
IIPEKPaTUTh JI€]10, NMPU3HAB JACHCTBHS 3alMUIABIIEIOCS IPABOMEPHBIMU. A 3TO, B CBOK O4YEpElb,
YBEJIIMYMBACT KOJIUYECTBO HENPABOCYAHBIX PELICHUM, IIEPECMOTP KOTOPBIX OTHUMAET MHOIO CHJI U
BPEMEHHM Ha dTallax anejusuy U KacCaluH.

KitoueBoii mpoOen JeWCTBYIOLIEIO PperyiMpoBaHHsl COCTOMT B TOM, YTO 3aKOHOJATENb HE
3aKpenuyl MPUOPUTET CYOBEKTHUBHOTO BOCHPHUATHS YIPO3bl CaMHM OOOpOHSIONMMCA. YenoBek,
OTpaKaIOIMI HalaJeHne, He MOXKET B YCIOBUSX JeQUIIMTa BPEMEHH, CTpecca M CTpaxa MPOBECTU
TOYHBIM pacuy€r Ccopa3MEepHOCTH CBOMX JAedcTBUU. OIEHKa MOBEACHUS TaKOro JiMla JO0JDKHA
OCHOBBIBATbCSI HA JAHHBIX O €r0 JEUCTBUTEIBHOM IICHXOOMOLMOHAIBHOM COCTOSHMM B MOMEHT
npoucuiectBus. Em€ A.®D. Konu oOpaman BHHMaHHE Ha TO, 4YTO TpeOoBaTh abCONIOTHOTO
COOTBETCTBHSI MEXAY CIOCOOAMH 3alMTHl W HAMaJEHUs JOIYCTHMO TOJBKO B TEOPHH, HO HE B
MPAKTUYECKON JTEVCTBUTEIBHOCTH.

OnpenenéHHble MO3UTUBHBIE M3MEHEHHS CBS3BIBAIOT C TMosiBiIeHUEeM dacth 2.1 crateu 37
VYrosoBHOIO KofieKkca P®D, B KOTOPOH 3aKpeIsIeHo, YTO ACUCTBUS JINLA HE IPU3HAIOTCS IPEBBIILICHUEM
npeneaoB HeoOX0IMMOl OOOpPOHBI, €CIM BHE3AMHOCTh MOCSraTelbCTBa JIMIIMIIA €r0 BO3MOXKHOCTH
O00BEKTUBHO OIPEICIUTh XapakTep M CTENEHb yrpo3bl. TeM He MeHee, cama 3Ta HOPMa COXpaHseT
OLICHOYHBIHN XapaKTep, U Ha MPaKTUKe €€ MIPUMEHEHHUE OCTaETCs nr30andeckum [Mopo3os, 2025].

JUig ycTpaHEHHsI OTMEUEHHBIX IPOOJIEM IMpelaraeTcsi KOMILIEKC B3aUMOCBSI3aHHBIX PELICHUH.
IlepBoe — 3akpenuTh Ha 3aKOHOAATEIEHOM YPOBHE ONPOBEPKUMYIO IPE3YMITLIUIO TOTO, YTO JIMIO IPU
OTpaXCHUU HaNaJCHUs] HAXOJUTCS B COCTOSTHUM CHUXEHHOM CIIOCOOHOCTH K OOBEKTUBHOM OIIEHKE
onacHocTu. [Ipu 3TOM 0053aHHOCTH JOKA3bIBAaHUSI HHOTO JOJDKHA JIEXKATh Ha CIEJCTBUU U CyAE — UM
HaJUIEKUT IPEIOCTaBUTh YOEAUTEIbHBIE CBEJIEHUS O TOM, YTO OOOPOHSBIIMICS OCO3HABAJl 3aBEIOMOE
HECOOTBETCTBUE CBOUX JACUCTBUI M YMBIIUIEHHO NPUYMHMI Ype3MepHbId Bpeld. Ecnm ke Takux
JTAHHBIX HET, a 00CTOATENBCTBA JIENa JONYCKal0T HEOJHO3HAYHOE UCTOJIKOBAHUE, BCE MPOTUBOPEUHS
TOJIKYFOTCSI B MOJIB3Y JIMIIA, IPUMEHSBILETO 3alMTHBIE Mephl [JIynenko, bonnapes, 2025].

OCHOBHOI BEKTOp COBEpIICHCTBOBAHUS JOJDKEH 3aKI0YaThCsi B MEPEHOCE LIEHTPa TSHKECTH C
IPUBBIYHOM «OOBEKTUBUCTCKOM» CXEMbl, KOrJja MPOUCIIECTBUE OLIEHUBACTCS IOCTOPOHHUM JIMI[OM B
CIIOKOMHON 00CTaHOBKE, Ha YMIYOJIEHHOE H3ydeHUE BHYTPEHHEI0 COCTOSHUS 3alIABLIETOCs
HEIIOCPEACTBEHHO B MOMEHT OTpa)X€HUs arpeccuu. EmE B TOpEBONIIOIMOHHON IPaBOBOM MBICIU
BBICKa3bIBaach MBICIb, YTO OXHJAThb OT YEJIOBEKA, 3aCTUTHYTOrO HamaJeHHeM, O0eccTpacTHOTO
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pacdéra ¥ TOYHOTO COIOCTABJICHUSI OTBETHBIX JICHCTBUH C YDPOBHEM OIACHOCTH — 3HAYUT MPEABSBIISTD
3aBEIOMO HEHUCIIONHUMBIE TpeOoBaHusa. Mcxoms w3 3Toro, Hamboliee yHauyHOH MPEACTaBIISIETCS
KOHCTPYKIIUS, TIPU KOTOPOM B 3aKOHE 3aKPEIUIsIeTCsl MCXOJHOE JIOMYIIEHUE: TPaKIaHWH,
MPECEKAIONMU TPOTUBOMPABHOE MOCATATENILCTBO, HAXOUTCS B YCIOBUSX MOHMYXEHHOU BO3MOKHOCTH
TPE3BO OIICHWBATh Macmrad yrpo3bl. BHe3amHOCTH araku, C)KaTbie BPEMEHHBIC PaMKH,
MICUX03MOIIMOHATTFHOE HAIPSHKEHHE, OMTAaCEHUE 32 COOCTBEHHYIO JKU3HD UITH OJIaronoiydne ONMKHUX
— 9TH 00CTOSTENILCTBA HEM30EKHO COKPAIAIOT CIOCOOHOCTH YEIOBEKa K B3BEIICHHOMY aHAIM3y H
BBIOOpPY HanboJiee aJeKBaTHOTO BapUaHTa MPOTHUBOACHCTBHUS.

Bropoe Bo3MokHOE HarpaBiieHHEe pabOThl — MOATOTOBKA MEXBEIOMCTBEHHOTO aKTa C y4acTHEM
BepxoBHoro Cyna P®, I'enepanbnoii npokypatypsl P® u Cnencrsennoro komutera P®. Takoit akr
JIOJDKEH TPUHIMIIHAIBHO OTIMYAThCs OT HbIHE aAeicTByromero IloctanoBnenus Ilnmenyma Noe 19,
KOTOPOE€ OpPHUEHTHUPOBAHO TJABHBIM O0O0pa3oM Ha CYAEOHYIO CTagui0 U PETYIHPYET BOMPOCHI
paccMOTpEeHHUs JIe B CyHe.

[Ipennaraemblii TOKYMEHT CIEAYeT aapecoBaTh CIEIOBATESIM U JO3HABATENSM, 3aKPETUISIS s
HUX SICHYIO TTOCJIEJIOBAaTENbHOCTD JICHCTBHI Ha dTalle PelieHUs] BOIpOca O BO3OYXKICHUH JIeNla U MPU
MPOBEICHUH HEOTJIOKHBIX CIIEIICTBEHHBIX MeponpusaTHi. B HEM HE0OX0AMMO NETaNbHO MPOIMHCATh
MOPSIIOK aHan3a OOCTOSTENBCTB, YKA3BIBAIOIMX HA BO3MOXKHOE HAIMYHUE COCTOSIHUS OOOpPOHHBI,
chenarb 00s3aTeNbHBIM Ha3HAYCHHUE COOTBETCTBYIOIMX OSKCIIEPTHBIX HCCIACAOBAHUM (BKITIOYAs
MICUXOJIOTUYECKHE) ISl YCTAHOBJICHUS TOTO, KAK MMEHHO JIMI[0 BOCIPHUHUMAJO CTEIEeHb YIPo3bl, a
TaKKE OIPEACITUTh OCOOBIM TOPSANOK JOMpoca 3alMINABIIETOCS, HCKIIOYAINMN H3HAYATHHYIO
OOBUHUTEIHHYIO HAITPABICHHOCTb.

B npennaraemMom akTe HaAJCKHUT 3aKPENHUTH MOJO0KEHHUE, B CUIIy KOTOPOTO 3alyCK YTOJIOBHOTO
MpecieIOBaHuUs B OTHOIIICHUH JII[A, IPUMEHUBIIETO CHITY ISl OTPAXKEHUS ITOCSATATEIHCTBA, BO3MOXKEH
JUIIb B BUJIC HCKITIOYCHUS — MPH HATMYUH OYSBUIHBIX U HE BBI3BIBAIOIIMX COMHEHHH JI0Ka3aTEIbCTB
TOTO0, UTO 3allMTa BHIIUIA 32 JJO3BOJICHHbIE paMKi. IHBIME clTOBaMu, HEOOXOIUMBI CBEACHU S, KOTOPBIE
0e3 BCSKOTO COMHEHHS CBHUJIETEIBCTBYIOT O HAaMEPEHHOM XapakTepe MPUYMHEHHOTO Bpeaa M €ro
OYEBHUIHOM HECOpPa3MEpHOCTH yrpose. Ecim ke Takux JaHHBIX HET JU0O0 OHHM HE 00JIagaroT
0eCcCIOPHOCTBIO, BRTHOCUTCSA pPellieHre 00 0TKa3e B BO30YXKIEHUH YTOJIOBHOTO Jiefla BBUAY OTCYTCTBUS
MPU3HAKOB IMPECTYITHOTO JCSHUS.

3aBepmiaroliiee MPEIOKEHUE KacaeTcs IJIaHOMEPHOH TpaHchopManuu MpodecCHOHATBEHOTO
MHPOBO33PEHHSI COTPYAHUKOB IPABOOXPAHUTEIBHBIX OpPraHoB. ['paXgaHWH, OCYIIECTBUBIIMI
HE00X0IMMYI0 000pOHY, AOIKEH pPACIEHUBAThCA HE B KQUECTBE BO3MOXKHOTO MPaBOHAPYLIUTENS, a
Kak JIMIIO, pEaTH3yIolee MPUHAJIeKAIee eMy KOHCTUTYIIMOHHOE TpaBo. [[1s BHEIpPEHUS TaKoro
BOCIIPUATHSL TpeOyeTcss  CKOPPEKTUpOBaTh  0Opa3oBaTeNbHBIE MPOrPAMMBbl  MOJTOTOBKH U
MEepPEnoAroOTOBKM CJIe0BaTeNeld, JT03HAaBAaTeNIeH, MPOKYPOPCKUX pPAaOOTHUKOB W CYACH, a TakKe
JIOTIOJTHUTh WX CICIUATU3UPOBAHHBIMEA TPAKTHYCCKAMU TTOCOOMSAMH, (POPMHUPYIOIIMMH HABBIKA
OECIPHUCTPACTHOTO aHATM3a 0OCTAHOBKH IPH 3aIUTE OT MOCATATEIbCTR.

3aKJII04YeHne

Takum 00pa3oM, ycTpaHEeHHWE HEYETKOCTH B OMPEACIICHUH TPaHUIl HEOOXOIUMON OOOpPOHBI
TpeOyeT KOPEHHOW CMEHBI MPUHIIUIIOB OLIEHKU MOBEACHHS 3allMINaBInerocs juia. [IpeanoxkeHHblit
KOMILJIEKC Mep — 3aKperyieHue Ipe3yMIIIIUY OrPaHUYeHHOM CIIOCOOHOCTH K OLIEHKE Yrpo3bl, IPUHSATHE
MEXBEJIOMCTBEHHOTO akTa C JCTAJbHBIMU aJrOpUTMaMHU JJIsl  CJIEJICTBEHHBIX OpraHoB H
nepeopueHTaIus NpodecCHOHANbHBIX YCTAHOBOK COTPYIHUKOB MPABONPUMEHHUTEIBHBIX CTPYKTYD —
CIIOCOOEH MOCIEA0BATENBHO YCTPAHUTH CYIIECTBYIOIIME HEIOCTATKH IPaBOBOIO peryaupoBanus. [Ipu
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pcaji3anuu 3TUX HpCI[JIO)KeHl/If/'I Cy6’B€KTI/IBHO€ BOCHPUATHUEC OIMACHOCTH CaMUM 3alllMIIABINN MCA
MOJYYUT MNPUOPUTET HA a6CTpaKTHBIMI/I KpUTCpUsAMU CTOPOHHCIO Ha6J'IIO,Z[CHI/I$I, a 00s3aHHOCTH
JOKa3bIBaHU A YPE3MCPHOCTH 3allIUThI 6y21€T BO3JIOKCHA HA TOCYTAPCTBCHHBIC OPTaHbI.

bubauorpapus

1. Apedres, E. B. [Ipo6aeMbl npakTHIeCKOTO MPUMEHEHHUSI KPUTEPUEB MPABOMEPHOCTH HeoOxoaumoi oboponsl/ E. B.
ApedneB // AxtyansHble BOpocH! TybmaHoro mpasa : Matepuanst XXIII Beepoccuiickoit HaydHON KOH(EpEHINH. —
ExatepuHOypr: YpajibCKuii rocyIapCTBCHHBIN OpUANYCCKU yHIBepcuTeT uM. B.®. Skosnesa, 2024. — C. 619-627.

2. l'apmpimes, 5. B. HeobOxomimass 00opoHa: mMpoOJEMHBIC aCHEKThl TCOPUM W MPAKTUKH, MYTH COBEPIICHCTBOBAHHUS
3akoHogatensctBa Poccum / S. B. Tapmpimes, B. C. WmureeB // Cubupckue YroJOBHO-IIpoOIlecCyajbHbIE U
KpuMuHaIucTHIeckue uteHus. — 2023, — Ne 3(41). — C. 17-25.

3. KabenpkoB, C. H. AxtyanpHass mpoOiieMaTHka MpUMeEHeHHs Mep HeoOxomaumoit oboponsl / C. H. Kabenbkos, A. B.
Gemomkun //Bectank BUDIIIL. — 2025. — Ne 1. — C. 192-199.

4. Jlyuenko, B. E. CoBepleHCTBOBaHHE YTOJOBHOTO 3aKOHOJATENBCTBA W IPABOIPUMCEHHUTEILHOW MPAaKTUKH B cdepe
MPEBBINICHUS TIpeesioB Heooxoaumoit obopousl/ B. E. Jlynenko, A. C. Bouaapes // I[IpaBo u rocymapcTBo: TeOPHs U
npaktuka. — 2025. — Ne 5. — C. 558-562.

5. Mopo3sos, M. B. Heobxonumast o6opoHa: mpo0ieMbl ipuMeHenns HopM / M. B. Mopo30oB // AKTyanbHbIE TPOOIEMbI
OOpBOBI C TPECTYNMHOCTHIO: BOMPOCH Teopun W mpakthkd : Matepuamsr XXVIII  mexmyHapomHolt Hay4HO-
npakTnaeckoi koHdepennuu. — Kpacnosipck: Cubupckuii ropuandeckuii uactutyt MBJ[ P®, 2025. — C. 127-129.

6. I[Ipoxopko, T. H. UacTHTYT HE0OX0mMMOI1 000POHEI B COBPEMEHHOM YTOJIOBHOM 3aKOHOIATENIHCTBE: MOHSTHE, IIPABOBAS
pupoa, ocHoBHBIE 31eMeHTHl / T. H. Ilpoxopxo // Beicokne TexHONOTHH M MHHOBanWH B Hayke : COOpHHK cTaTteit L
MeXIyHaponHod HaydHO# koHGpepeHmun. — Caakr-IlerepOypr: UYacTHoe HaydHO-00pa3oBaTebHOE YUPEKICHUE
JIOTIOJTHUTENIHHOTO TPOQECCHOHATBHOTO 00pa3oBaHus | 'yMaHUTAPHBIN HAIIMOHAIBHBIA HUCCIEN0BATEILCKAN HWHCTUTY T
«HAIIPA3BUTHUE», 2024. — C. 64-69.

7. Pynenko, A. C. Cmeum¢uka 3aKOHOJATENHHOTO 3aKpeIUICHHS MpaBa Ha HEOOXOIMMYI0O OOOpOHY B YTOJOBHOM
3akoHOHaTenscTBe Poccum u Mpana / A. C. Pynenko, U. A. Tapaxanos // BectHuk BramMupckoro HOpUAMYECKOTO
nHcTUTyTa. — 2024. — Ne 3(72). — C. 158-164.

8. TxazemoB, T. M. MHCTUTYT HeoOx0auMoil 060pOHBI: IpoOIeMBl IPUMEHEHUS U MyTH ux pemenus / T. M. TxazemnoB
// TIpobensl B poccuiickoM 3akoHomatensctBe. — 2023. — T. 16, Ne 4. — C. 278-282.

9. Om3sr, A. Il OtmenmpHble  HpOONEMBl HHCTUTYTa  HEOOXOAMMOM OOOpPOHBI B 3aKOHOJATENbCTBE U
MpaBONpUMEHHUTENbHON npakTuku B Poccuiickoit @epepaumu / A. I Dns3sia // Bectauk Poccuiickoro yHuBepcureTa

koomnepanuu. — 2024. — Ne 4(58). — C. 82-87.

Development of the Institution of Necessary Self-Defense in Russian
Legislation: Formation of Criteria for Application

Dimitrii D. Goida
Student,
Kuban State University,

350016, 10, Kotlyarova N.S. str., Krasnodar, Russian Federation;
e-mail: goyda-2002@mail.ru

Abstract
The article examines the problems of implementing the institution of necessary defense in
Russian criminal law. The evaluative criteria for exceeding its limits, enshrined in Art. 37 of the
Criminal Code of the Russian Federation, and the related contradictions of judicial practice are
analyzed. Itis shown that the absence of clear formalized guidelines leads to excessive discretion of
law enforcers, the formation of an accusatory bias, and the unjustified prosecution of citizens. The
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necessity of legislatively enshrining the priority of the subjective perception of the threat by the
defending person himself/herself, as well as introducing a presumption of the person's reduced
ability to objectively assess the danger at the moment of the attack, is substantiated. A set of
measures is proposed, including the development of an interdepartmental act for investigative bodies
with detailed algorithms of actions, the redistribution of the burden of proof, and the change of
professional attitudes of law enforcement officers.
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