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Abstract

The law of state succession to international treaties remains one of the most contested and
undertheorized areas of international law, caught between the stability demanded by pacta sunt
servanda and the sovereign freedom claimed by newly emergent states. Despite the adoption of
the 1978 Vienna Convention on Succession of States in Respect of Treaties, its low ratification
rate (fewer than 25 states parties), its controversial distinction between decolonized states (which
enjoy a clean slate — tabula rasa) and other successor states (which are presumed to continue
treaties), and inconsistent state practice stemming from the dissolutions of the USSR (1991),
Czechoslovakia (1993), and the Socialist Federal Republic of Yugoslavia (1991-1992) have left
critical questions unresolved. Modern challenges include whether human rights treaties (e.g.,
ICCPR, ICESCR) and environmental treaties automatically bind successor states to prevent legal
vacuums and protect fundamental rights of affected populations; the profound uncertainty
surrounding bilateral investment treaties (BITS) in investor-state arbitration, particularly whether
a successor state is bound by BITs concluded by its predecessor and whether it may terminate
them unilaterally without causing expropriation claims; and the growing reliance on ad hoc
succession agreements (such as the 1992 Minsk Agreement or the 1993 Czech-Slovak succession
arrangements) that effectively bypass the Vienna framework and undermine its customary status.
Boundary treaties (land and maritime borders) remain the sole area of settled customary law, as
confirmed by the International Court of Justice in the Libya/Chad case (1994) and consistently
upheld in state practice. The article argues that international law has no universally applicable
solution for state succession to treaties, forcing future secessions toward pragmatic, case-specific
political arrangements rather than codified rules, and highlights the need for further development
of international law in this area.
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Introdution

The field of state succession to treaties is often described by international lawyers as one of the
most opaque and undertheorized areas of international law. It is a domain where the neat, abstract
principles of pacta sunt servanda collide with the raw, messy reality of political upheaval, territorial
reconfiguration, and the birth or death of states. While the 1978 Vienna Convention on Succession of
States in Respect of Treaties (VCSST) represents the most ambitious attempt at codification, its patchy
ratification, its controversial distinctions between different types of state succession, and the sheer
volume of modern state practice that operates outside its framework, have left a legacy of unresolved
issues and continuing doctrinal instability. This article will delve into this intricate landscape, moving
beyond arigid structure to explore the persistent challenges, the fault lines in contemporary scholarship,
and the urgent questions that remain unanswered at the intersection of sovereignty, continuity, and legal
obligation in a volatile international system.

The core difficulty in state succession to treaties is not merely technical but profoundly political. It
pits the established international legal order's desire for stability, predictability, and respect for acquired
rights against the principle of a new state's sovereignty, which arguably includes the freedom to start
anew in its international engagements. The very definition, provided in the 1978 Vienna Convention,
seems sterile and deceptively simple: »succession of States means the replacement of one State by
another in the responsibility for the international relations of territory». Yet, this clinical description
shrouds a vast array of potential events—decolonization, the dissolution of federations, cession,
annexation, secession—each with unique legal and factual characteristics. The legal consequences for
treaties can vary dramatically depending not only on how a state comes into being but also on the nature
of the treaty in question: treaty categories relevant to succession include boundary and territorial
regimes, human rights instruments, environmental accords, or bilateral investment treaties (BITS)
[United Nations, 1978, ect.32].

Main part

The VCSST was a product of its time, conceived in an era dominated by the «profound
transformation of the international community brought about by the decolonization process». It sought
to find a middle ground between the old, absolutist doctrines of «universal succession» (where a new
state automatically inherits all treaty obligations of its predecessor) and the «clean slate» or tabula
rasa (where it inherits none except for certain localized obligations).

The Convention’s most controversial, and perhaps most revealing, feature is its distinction between
«ewly independent states» (former colonies) and all other new states (cases of separation). For the
former, Article 16 clearly enshrines the clean slate rule: »a newly independent State is not bound to
maintain in force... any treaty by reason only of the fact that at the date of the succession of States the
treaty was in force in respect of the territory to which the succession of States relatesy. For the latter,
in cases of separation or dissolution, Article 34(1)(a) imposes a presumption of continuity: »any treaty
in force at the date of the succession of States in respect of the entire territory of the predecessor State
continues in force in respect of each successor State so formedy.

This two-speed system has been a source of profound discord. While it was a political necessity to
secure the agreement of newly independent states in the Global South, it is seen by many Western legal
scholars as arbitrary and without basis in customary international law. The article explores whether this
anachronism, born of a specific historical moment, has rendered the Convention obsolete for modern
succession events like the dissolution of federations (Czechoslovakia, Yugoslavia, the USSR) or future
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separatist movements in Spain, Ukraine, or elsewhere. Indeed, as of February 2025, the VCSST has
only 23 state parties—a far cry from the universal acceptance of the 1969 Vienna Convention on the
Law of Treaties. This low ratification rate casts a long shadow of doubt and signals widespread
discomfort with the Convention's approach, forcing international lawyers to rely on fragmented
customary law, case-specific agreements, and contextual arguments [O’Connell, 1967, ect.17].

The decolonization of Africa, Asia, and the Caribbean served as the primary impetus for the ILC’s
work. For states like Tanzania, Jamaica, or Fiji, the tabula rasa approach provided a politically potent
tool. By disowning the treaties of the imperial predecessor, a new nation could assert its foreign policy
independence, refuse to be bound by agreements that might perpetuate economic subservience, and
renegotiate its position on the global stage. As scholars in the Third World Approaches to International
Law (TWAIL) tradition argue, the very legal framework of succession was tainted by its colonial
origins, and the «clean slate» was a necessary corrective. However, the practical picture was always
messier than the doctrine. Many newly independent states, in a pragmatic move, issued «blanket
notifications» of succession to large bodies of multilateral treaties, especially those concerning
humanitarian law or technical cooperation, indicating that abstract sovereignty often yields to
functional bureaucratic necessity [Dumberry, 2018, ect.60].

The wave of state dissolutions in the early 1990s provided the most significant and chaotic test
cases for the rules of succession outside the colonial context.

The dissolution of Czechoslovakia on January 1, 1993 was remarkably orderly. Both the Czech
Republic and Slovakia agreed in advance on the principle of continuity for multilateral treaties and
developed a notification system for bilateral treaties. This practice informed both scholarship and
jurisprudence. In the landmark Gab¢ikovo-Nagymaros Project case before the ICJ, Slovakia argued
that «State practice in cases of dissolution tends to support continuity as the rule to be followed with
regard to bilateral treaties». The case involved the 1977 Treaty between Hungary and Czechoslovakia
for the construction of a dam system on the Danube. When Czechoslovakia dissolved, Slovakia claimed
to be its natural successor to the treaty. Although the Court navigated the issue without a definitive
ruling on this point of succession law, the case clearly demonstrates how modern practice leans toward
a continuity solution in dissolutions to prevent a wholesale collapse of treaty relations.

The dissolution of the Soviet Union in 1991 presented a unique scenario: continuation rather than
clean-slate secession. The Russian Federation claimed to continue the international legal personality of
the USSR, including the USSR's membership in the UN Security Council. On the other hand, the other
14 newly independent states emerged as successor states and had to negotiate their treaty relationships.
While Russia assumed most of the USSR's global treaties automatically, the record of the new states is
mixed. Some, like Ukraine, issued general notifications of succession to multilateral treaties, while
others adopted a selective approach. The case of Azerbaijan and Armenia and their succession to the
International Convention on the Elimination of All Forms of Racial Discrimination (CERD) perfectly
demonstrates the complexities of this approach, as discussed below [Craven, 1999, ect.76].

The dissolution of the Socialist Federal Republic of Yugoslavia (SFRY) was the exact opposite of
the orderly Czechoslovak model. It was a violent, contested process marked by war and fragmentation.
Unlike in the USSR, no single state claimed to be the sole continuator of the SFRY. This deadlock led
to the exceptional Agreement on Succession Issues, signed in Vienna on June 29, 2001, which entered
into force on June 2, 2004. This agreement is a testament to the fact that, in the absence of clear
international rules, states will create their own bespoke, contractual framework through negotiation. It
meticulously divided the SFRY's assets, archives, property, and liabilities among the five successor
states (Bosnia and Herzegovina, Croatia, North Macedonia, Slovenia, and the Federal Republic of
Yugoslavia—Ilater Serbia and Montenegro). It did not, however, neatly resolve all treaty succession
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issues, leaving many questions to be settled by subsequent notifications or bilateral agreements.

Beyond the categories of succession, the modern debate is shaped by the subject matter of the
treaties at stake. International community's expectations and state practice vary dramatically across
different areas of international law.

The only area where a robust customary rule has crystalized is for treaties establishing a boundary
or a territorial regime (e.g., demilitarized zones). As the 1978 Convention codifies in Article 11 and
12, a succession does not affect such treaties. This is necessitated by overriding practical
considerations: international borders cannot flicker in and out of existence based on political events in
the capital. This is a rule that commands near-universal acceptance as a custom, as demonstrated by
consistent state behavior and international jurisprudence on matters like river delimitations. In this
limited sense, the old «universal succession» principle survives for a specific, narrow category of
treaties.

This is perhaps the most fiercely debated area. The doctrine of automatic succession for human
rights treaties is the principal challenger to the residual tabula rasa principle. The core argument is
teleological: given the erga omnes or community-interest nature of human rights obligations and the
profound wulnerability of populations during times of political transition, a legal vacuum or a «grace
period» before a new state confirms its intentions is unacceptable. If a successor state were allowed a
clean slate, individuals could be stripped of their protections overnight. Consequently, human rights
treaty bodies like the UN Human Rights Committee have, in General Comment No. 26 on the
International Covenant on Civil and Political Rights (ICCPR), argued in favor of automatic succession.
They suggest that successor states are bound from the moment of succession, and their formal
notification is merely a confirmatory act, not a constitutive one.

This view, however, is not universally shared. In state practice, especially following the dissolution
of the USSR, many new states did not automatically consider themselves bound and instead submitted
explicit declarations of succession to human rights treaties, clearly treating them as a new consent.
The CERD cases brought by Armenia and Azerbaijan against each other at the ICJ illustrate the
importance of this. Both states are successors to the USSR, which had ratified CERD in 1969. Armenia
deposited its succession to CERD in 1993, and Azerbajjan in 1996. The Court’s jurisdictional rulings
now hinge on whether acts of discrimination that occurred in the gap period between the USSR's
dissolution and each state's formal succession can be adjudicated under the Convention. This ambiguity
provides a concrete legal battleground for the theory of automatic succession [International Court of
Justice, 1997, ect.17].

Scholars and practitioners are increasingly asking whether treaties that protect the global commons
(the climate, biodiversity, the ozone layer) or limit weapons proliferation should automatically bind
successor states. The reasoning is similar to that for human rights: these obligations are not merely
contractual; they are for the benefit of the international community as a whole. An emerging body of
practice suggests that, as with human rights, a presumption in favor of automatic continuity is arising
for these categories. The recent ICJ advisory opinion onthe climate system, which underscores existing
state obligations to protect the climate, could strengthen the argument that a successor state cannot
claim a «clean slate» from its predecessor’s environmental baseline. However, as with human rights,
the evidence for a new custom is still contested and far from settled.

The question of a successor state’s obligations under BITs signed by its predecessor is perhaps the
most practically important unresolved issue for international economic law and dispute resolution. BITs
are the primary instruments for the international protection of foreign investors and are a cornerstone
of global economic governance. The practice of states and the awards of arbitral tribunals reveal a
chaotic picture.
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The 1978 Convention’s clear distinction between multilateral and bilateral treaties is of little help.
Tribunals deciding investor-state disputes in the context of state succession (e.g., against Russia, the
Czech Republic, or Serbia) have been forced to piece together answers from custom, the agreement of
the parties, and general principles of law. The trend in arbitral case law is to find that, in the absence of
acontrary intention, asuccessor state does not automatically succeed to a bilateral treaty. The reasoning
is that a BIT is an inherently consensual and reciprocal bargain between two specific states. A successor
state is not a party to that original bargain, and imposing it without consent could violate its sovereignty.
However, this conclusion creates a potential «nvestment vacuum» and severe legal uncertainty for
foreign investors.

Tribunals often resolve this by looking at specific contexts:

1) Continuator states (like Russia after the USSR): They are generally considered bound by all

BITs of the predecessor.

2) States formed by dissolution or secession: No universal rule applies. Instead, tribunals and legal
advisors must meticulously examine whether:

— The successor has made a formal declaration of succession to the BIT.

— A succession agreement exists (like the one for former Yugoslavia) that addresses the issue.

— The BITs were, de facto, applied after the succession, implying tacit consent.

The BIT is otherwise impliedly continued based on the need for legal stability and the protection

of acquired rights [United Nations, 1978, ect.39].

This remains a deeply unsatisfactory state of affairs for investors seeking certainty and for states
seeking to avoid unforeseen liabilities. It is foreseeable that this area will continue to generate
significant arbitration.

1) The Law of State Responsibility is the New Frontier: The ILC is now actively working on the
topic of »Succession of States in respect of State Responsibility». The collapse of the SFRY
and the USSR left a host of unanswered questions: When a predecessor state (e.g., the USSR)
committed an internationally wrongful act (e.g., environmental damage or human rights
violations), can the successor states be held liable? Conversely, if a predecessor state was the
victim of a wrongful act, can the successor state claim reparation? Remarkably, there are still
few primary rules governing this, and the ILC’s effort to fill the gap is crucial

2) The «Kosovo Conundrum»: What Constitutes State Practice for Treaty Succession? The
contested status of Kosovo has wide-ranging implications. If a state’s status is disputed, to
which treaties is its territory bound? Is it bound by the treaties of the parent state (Serbia) until
afinal legal determination of its status is made? The ICJ’s 2010 Advisory Opinion, which found
that Kosovo's declaration of independence did not violate international law, created as many
questions as it answered, particularly regarding the binding force of treaties for entities of
contested sovereignty. The recognition or non-recognition of new states by the international
community directly impacts the universality and applicability of treaties on their territory.

3) The Perpetual Imbalance of the 1978 Convention: The central political and legal schism in the
VCSST—the different rules for former colonies and other new states—is increasingly
unsustainable. Given the virtual completion of decolonization, this distinction is now
functionally obsolete for most future successions. The key question is whether
the continuity principle of Article 34 has ripened into a general customary rule for all cases of
succession, or whether a presumption for human rights and environmental treaties is overtaking
the VCSST framework entirely.

The «Fragmentizing» Effect of Bespoke Succession Agreements: Increasingly, states are ignoring

the Vienna framework and negotiating ad hoc political solutions. The 2001 Yugoslav Succession
Agreement is the masterful example of this. These bespoke agreements have the advantage of providing
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legal certainty and political closure, but they undermine the project of creating a universally applicable
set of rules [Dumberry, 2018, ect.95].

Conclusion

The law of state succession to treaties remains an unfinished cathedral. The 1978 Vienna
Convention stands as an impressive, but partially constructed, blueprint. The most severe unresolved
issues—automatic succession for human rights treaties, the nullity of BITs for new states, the rules for
state responsibility, and the ambiguous borderline cases of secession—reveal the profound tension
between the desire for a stable, rule-based order and the political reality of state discontinuities. As the
international community faces potential future state births in places like Scotland, Catalonia, or
elsewhere, the doctrinal debates explored here will cease to be abstract academic exercises. They will
become pressing, high-stakes legal and political questions demanding pragmatic answers. The messy,
inconsistent, and often contradictory state practice of the last three decades suggests that, for the
foreseeable future, the law in this area will be defined less by codified conventions and more by the
context of each unique political rupture.
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IIpaBonpeeMcTBO rocyAapcTB B OTHOLLIEHUH MEKIYHAPOAHBIX
J10r0BOPOB: COBPEMEHHBIE BbI30BbI M HEPELIEHHBIE BOIIPOCHI
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AHHOTAIUA

[IpaBo mpaBompeemMcTBa rocygapcTB B OTHOUICHUH MEXKIYHApOAHBIX JOTOBOPOB OCTa&TCs
OJIHOU 13 HanboJiee CIIOPHBIX U TEOPETUUYECKH CJIa00 pa3paboTaHHBIX 00JaCTeH MEXTyHapOIHOTO
npaBa, HaXOAIICICS MEeXAy TpeOOBaHMEM CTaOMJIBHOCTH, BBITEKAIOIMM W3 MPHHIUIA pacta sunt
servanda, U cyBepeHHOU cB000/0I, Ha KOTOPYIO IPETEHIYIOT BHOBb BO3HHUKIIME TIOCYIapCTBa.
Hecmotpsa Ha npuHsathe BeHCKOM KOHBEHIIMHM O IIPABOIIPEEMCTBE T'OCYNApCTB B OTHOIICHUU
noroBopoB 1978 roma, €€ HU3KUN YpOBEHBb parhuduKanuu (MEeHee 25 TOoCymIapCTB-Yy4aCTHHUKOB),
BBI3BIBAIOIIEE CIIOPHI Pa3rpaHHYEHUE MEXKIY JEKOJIOHU3UPOBAHHBIMHU TOCYIApCTBAMH (KOTOPHIE
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MOJIB3YIOTCSL «HUUCTBIM JIMCTOM» — tabula rasa) W MHBIMH TrocyAapcTBaMHU-IIpeEMHHKaMU (B
OTHOIIEHWU KOTOPBIX MpeAroiaraeTcs MpoJ0JDKEHHE JEeMCTBHS JIOTOBOPOB), a Takke
MPOTUBOPEUNBAs TOCYIapCTBEHHAass NpakThka, oOycinoBineHHas pacnagom CCCP (1991 r.),
UexocnoBakuu (1993 r.) u Conuanuctuueckoit @eneparnpuoit Pecnnydnuku KOrocnasus (1991—
1992 rr.), OCTaBISIOT KpUTHYECKHME BOMPOCH 0e3 oTBeTa. COBpEMEHHBIC BHI30BHI BKIIOYAIOT:
BOIMPOC 00 aBTOMATHYECKOM CBSI3bIBAHUU TOCYIAPCTB-IPEEMHUKOB JOTOBOPAMU B OOJIACTH TpaB
yenoBeka (Hampumep, MIITTIIL, MIIDCKII) u 5KOJOTHYECKMMH JOTOBOpaMH B  IIEJISX
NpelOTBPAIlICHUs] MPABOBBIX BaKyyMOB M 3alllAThl OCHOBHBIX IMPaB 3aTPOHYTOTO HAaCEJICHUS,
ITyOOKYIO HEOIPeIeIEHHOCTh, KAaCaIOIIyIOCs JIBYCTOPOHHUX MHBECTUIIMOHHBIX I0TOBOPOB (JAN]I)
B apOuTpake MEXIy HMHBECTOPOM U TOCYIapCTBOM, B YaCTHOCTH, BOIPOC O TOM, CBS3aHO I
rocynapcrBo-npeeMHuK JMJI, 3aKitou€HHBIMU €ro MpPEIIIECTBEHHUKOM, U MOXET JIM OHO
pPacTOPrHYTh X B OJHOCTOPOHHEM MOpsAKe 0e3 BOSHUKHOBEHUS TPEOOBaHMIT 00 SKCIIPONpUALIHY;
a TaKKe pacTyllyl0 ONOpPY Ha CrelualbHbIe COMIALIEHUs O IpaBonpeeMcTBe (Hanpumep, MuHckoe
commamenre 1992 roma wmim 4eXocJIOBAIlKME JOTOBOPEHHOCTH O TpaBompeeMcTBe 1993 ronma),
KOTOpBIE (paKTUYECKH 00X0IIT BeHCKyI0 cHCTeMy M MOJAPHIBAIOT €€ OOBIYHBIN cTaTyc. JloroBopsI 0
rpaHuIax (CyXOMYTHBIX M MOPCKHX) OCTAIOTCSl €AMHCTBEHHOMN 00JIaCThIO YCTOSIBIIIETOCS OOBIYHOTO
npaBa, 4to moarBepxkaeHo MexayHaponabiM Cymom OOH B nmene JluBus/Manm (1994 1.) u
MOCIIeI0BATEIbHO MOAIEPKUBACTCA B TOCYJApCTBEHHOW MpakTUke. B cTatbe yTBepkaaercs, 4To
MEXIYHApOAHOE IPABO HE UMEET YHMBEPCAJIbHO NMPUMEHMMOIO PEIEHUs AJIs IPaBONPEEMCTBA
TrOCYIapcTB B OTHOIICHHH JOTOBOPOB, YTO BBIHYKIAET OyaylmMe celeccuu oOpam@rbes K
MparMaTU4HbIM, OCHOBAaHHBIM  HAa  KOHKPETHBIX  OOCTOATENbCTBAX MOJINTUYECKUM
JOTOBOPEHHOCTAM, a HE K KOAU(MUIIMPOBAHHBIM HOpPMaM, U MOMYEPKUBAETCS HEOOXOAUMOCTh
JAJIbHENIIET0 pa3BUTHUS MEXIyHapOJHOIO IpaBa B ATON 00JIACTH.
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